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Of ar rr R1iGHTS irredeemable and 
ris 
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PRELIMINARY, 


erning dominium, and the tranſm ron of 

"rags and Property in general. 
a HAT is the dominium or pro- 

perty? 

Dominium or property is the 
uſing or diſpoſing” upon what is 
urs, except in ſo far as we are reſtricted by 
aw or paction; and it is a general principle, 
hat we are not to uſe our own ſo as thereby 

jeſſy to prejuge our neighbours. 
How does a perſon come to acquire the pro- 
erty of any ſubject heritable or moveable? 
ere are ſeveral ways how we come to ac- 
Muire the property of things ; but the moſt or- 
A 2 _ » dinary 


ties would not rely on others bare words, not 


[ 4:3 2 
dinary one, that ſeems proper for our deſign, is 
by tradition, which is T delivery of poſſeſſion 
by the true owner, with a deſign to. transfer 
the property to the receiver. er, | 
is either real, as the deliyery of a thing itſelf, 
viz. horſe, cow ſilver tankard; or ſymbolical- 
ly; as the delivery af a little earth and Ttongg 
in place of the lands themſelves: For where 
the thing cannot be truly delivered, the law | 
allows ſome ſpecial ſymbols or marks of tra- 
dition. nf... 

Is tradition or poſſeſſion of itſelf a ſufficient 
tranſmiſhon_of property? 111 18 

Though of old there was no more neceſſa- 
ry for the tranſmiſſion of property, but the ſim- | 
ple putting the purchaſer in poſſeſſion of his 
purchaſe, as may be obſerved from Gen. | 
xXxin. ver. 14. ad fihem; and xxv. 9. io. and 
xxxiii. 19, Ruth iv. 7.; yet nevertheleſs, as 
honeſty and ingenuity decay ed, and when par- 


the bare entering them e Writ be- 
came neceſſary in the tranſmiſſion of lands as 
well as tradition. An example of this we have 
in Jeremiab's days, Jer. xxxiii. 9. 10. &c.; and 
now writ is abſolutely neceſſary; but yet, 
without tradition the right is incomplete: 80 
that tradition or poſſeſſion from a preceding 
juſt title the right; and he who gets 
the laſt right with the firſt poſſeſſion, in a eom · 
petition, is ſtill preferred to him who had the 
firſt right and the laſt poſſeſhon. Exſtinss in- 
lit. title, Diviſion of Rights, page 105 —_ 


1 
, ee ene 
Of the conſtitution of heritable rights by char- 


1 ter and ſeiſin. 

8 FSR 253 | 

e | He W are rights divided and diſtinguiſh- 
W ed? | | 
A They are divided into heritable and move- 


able, whereof ſome are redeemable and others 
t ircredeemable rights. 

N What is an heritable right? | 
"ll Heritable rights, in a ſtri& ſenſe, are only 
1- i lands; but that is accounted heritable, in a le- 
is gal ſenſe, which belongs to the heir. 

What are moveable ? 

Sums of money, and other things which can 
be moved from one place to another, are move- 
able; and generally all that belongs to the ex- 
ecutor. 8 | 
How are our heritable rights regulated? 

By the feudal law, whereby ſeudum, which 
we call a feu, is defined to be a free gratui- 
tous right to lands, made to-one for ſervice 
performed by him to the granter. | 
Ho is he called, or what deſignation does 
he get, that grants this feu; and how is he 
called to whom it is granted ? < 

He who grants, is called the ſuperior; and 
be who receives, the. vaſſal. The ſuperior's 
right to the feu is called dominium directum, 

and the vaſſal's right is called dominium utile. 

WES: 1 ; Wau 


E 6 ] | 

What is the name of that right which the 
ſuperior gives to the yaſſal? | 

It is a charter, and this charter, with the 


ſeiſin thereon duly regiſtred, PAY the 
vaſſal's right. : 


What is a charter ? 

Ic is, in effect, a diſpoſition of the feu made 
by the ſuperiot᷑ to the vaſſal. 

How many kinds of charters are there? 

There are two kinds, original charters, and 
charters by progreſs. 

What is an original charter ? 

An original charter, or right granted: by 
the ſuperior to the vaſlal, which conſtitutes 
rhe fen, the ſervice to be paid, and manner 
of holding. 

What is a charter by progreſs? 

A charter by progreſs, is, when the right 
ro the feu is renewed to the vaſſal's heir or ſiu- 
gular ſuceeſſor; and of this kind of charters 
there are two ſorts, viz. charters of reſignati- 
on, and charters of confirmation. A charter 
of reſignation proceeds upon the vaſſal's reſign- 


ing the lands in the ſaperior's hands for new 


jufeftment, either in favours of the vaſſal him- 
ſelf, or of ſome third party. A charter of 
confirmation, is, When a ſuperior. confirms a 
right formerly granted by himſelf to che vat 
ſal, or by the vaſſal to a third party. 

How many parts does a charter conſiſt of ? 
Of ſix parts, viz. Firſt, The narrative, 
which expreſſeth the cauſe for which it was 
granted, Secondly, 'Thediſpoluiveclauſe, which 
contains 


200. |, 


9 


KEE 
ontains the lands diſponed; and regularly, a 
harter gives right to no lands” but what are 
>ofained in this clauſe, though they ſhould 
e enumerated in other parts of the charter, 
birdy, The tenendas, wherein is expreſſed 
ow the lands are to be holden, ſo called from 
he firſt word of the clauſe. Fourthly, Which 
>ntains what the vaſſal is to pay, or perform, to 
e ſaperior for the feu; and this duty is called 
he reddendo, becaufe the clauſe whereby it is 
dayable begins with redarndo inde annual i m, &c. 
Iſthly, The clauſe of wafrandice, Sixt hy, 
The precept of ſeiſm, which is a command by 
he ſuperior to his bailies, to give actual ſtate 
nd ſeiſin to the vaſſal, or his attorney, by tra- 
ition of earth and ſtone; and then follows 
e clauſe ef ſubſcription. 1 

Is ſeiſin aeceflary to be taken upon the 
harter? 

Yes; becauſe it is abſohately neceſſary ſor 
ansferring the dominium or property, and till 


his ſeiſin muſt be regiſtred within ſixty days 
frer the date of it, either in the general regi- 
ter of ſeifins kept at Edinburgh, or in the 
articular regiſter of the ſhire, ſtewarty, or 
egality, where the lands lie, (Fas. VI. part. 
2 2. act, 16.) elſe they will not be valid againſt 
ngular ſucceſſors; that is to ſay, if any other 
jerſon'buys the lands, he will not be obliged to 
ake notice of that ſeiſin. But the ſeifin un- 
regiſtred will ſtill be good againſt the granter 
and his heirs, | 


be given, the vaſſal's right is incomplete; and 


When 


- 
by 
* 


| i 4 
- When you was enumerating the ſeveral parts 
a of 2 charter, you gave; a. brief deſcription of 
the nature of all che clapſcs/#except that off 
warrandice ; Pray What is warrandice? 

Warrandice is that clauſe- whereby the ſu- 
perior diſponiog, o 2 other perſon from 
whom a right is acqbſpöd, ohliges him to make 
good the thing warranted' to the acquirer. 
How many kinds of warrandice are there !| 

There are two, viz. perſoval and real. 

What is perſonal warrandice ? 
+ Perſonal warrandiee is when the author: diſ- 
poner is bound perſonally ; and is either ſim- 
ple warrandice, which is only from ſubſequent] 
hn deeds of the granter; or, ſecondly, war- 
randice from fact and deed, which is, that thel 
granter has not done, nor ſhall. do, any'deed 4 
prejudicial ;- which is to warrand againſt. all 
1 

What is real warrandice ? | 
Real warrandice, i is, when infeftment of one 
tenement is given in ſecurity of another. 

. What is the effect of warrandice ? 
The effect of warrandice, is, that if the 
thing warranted be taken away, there is com- 
petent, to the party to whom the warrandice 
is granted, an action of relief. | 
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Tow. many land of a are there, and: ; 
how are they divided ? 
Into five, viz. ward, feu. blench, burgage, 
ad mortiſication. 5 
What is ward holding? | 
Ward-holding, called, ſervitium en, is the 
| ropereſt holding, becauſe feus wercoriginally. 
.MW&iven for military ſervice ; and ſo called becauſe 
f the ward of the vaſſal, whereby the ſuperior 
as the full mails and duties during the male 
:flal's minority; and, in caſe of a female vaſ- 
al, till ſhe. be fourteen years complete. 
What is the reaſon that the ſuperior, in 
aſe of a male vaſſal, has right to the full mails 
ad duties during the male vaſſal's mincity; 
dut, in caſe of a female vaſſal, only till ſhe de 
ourteen years complete? 
reaſon is, beeauſe that the fen being 

originally: to the vaſlal for military ſervice, the. - 
law preſumes, chat the minor is not able 19 
ſerve bis ſuperior in the wars, and therefore 
the fee returns during his minority; and be- 
uſe the female, at the age oſ fourteen years 
zomplete, may marry. a husband, who may be 
able to ſerve the ſuperior in the. wars; and be 
being ſerved has no further claim on this head. 
1. How 0 


| Fs 

How ſhall the ward vaſlal be entertained if 
the ſuperior has right to the rents of his lands? 

The ſuperior, or his donator, is obliged to 
entertain the male vaſſal during his minority, MPie 
and the female vaſſal under fourteen years, if 
he or ſhe have no other feu or blench lands; 
and alſo, to uphold the houſes, parks, &c. in Wan 

as good condition as they found them, and mult Mei 
find caution for that effect. RAT 1 
What are the other caſualties falling due to 

the ſuperior of ward lands? 

The other caſualties, beſide the ward itſelf, 
which is already explained, that falls due to the 
ſuperior, are, recognition, diſclamation, and 
marriage; non - entry, relief, and liferent-e- } 
ſebeat are common in all holdings, (burgage 
and mortification excepted). We ſhall refer 
the conſideration of theſe, till the nature of the 
ſeveral holdings are firſt explained; and now | 
let us return to that of recognition and marri- 
age, as peculiar only to a ward- holding. 9 

Well then, what is recognition? 9 

Recognition is that caſualty, by which the 
ward lands recognoſce or return to the ſfuperi- 
or for ever, through the vaſlal's alienating 
more than the half of his ward lands to any, 
except his apparent heir, who is altoque ſuc- 
ceſſurus, without his ſuperior's conſent. 

What if the ward vaſſal, at one time, ſell on- 
ly a parcel, not ſo much as the half of His 
Jands, and: thereafter ſnould ſell as much, as, 

wich the former ſold, would be more than the 


| L 11 J | 
alf, and all this without the ſuperior's con- 
nt: Would the vaſſal loſe his feu? | 


if Les; not only would be loſe his feu remain- 
$? g. but alſo the firſt purchaſer would loſe his 
to Meg, if it was not confirmed before he took 
ty, Nieſtment; and chis holds even when lands are 
if ut wadſet, though the back tack- duty does 
Is : Not extend to the value of the lands, if the 
in {Wands wadſet exceed the major part of the te- 
uſt Pement “. | N 


For what reaſon was this recognition intro- 
uced, that ſeems ſo hurtful to the vaſſal? 
It was introduced to puniſh the ingratitude 


lf, ff the vaſſal, who ſhould not have diſponed the 
he Wands, which, 'is preſumed, he got gratuitoully 
nd {rom the ſuperior, without his own conſent. - 


= What method muſt be taken to ſecure againſt 
ge his recognition when the vaſſal deſigns to ſell 
: Frard lands? , ; | 
| The vaſlal, or rather the ſub- vaſſal, to whom 
Mee diſpones, ſhould get the ſupetior's confir- 
i- ation, before the ſub · vaſſal takes infeftment ; 
the vaſſal ſhould get a conſent or licence 
om the ſuperior to ſell the ward lands, where- 


he n he obliges himſelf to confirm the right. 

i- 1s there another way that takes off this re- 

og ognition? FOR 

ny, There are ſeverals; ſuch as, £r/?, If the ſei- 

uc- in taken on the vaſſal's diſpoſition be effectu- 
Aly null, it infers no recognition; becauſe, in 

2n- Phat caſe, there is no right tranſmitted, Se- 

His | condly, 

5 | N a different opinion, p. 145. ih July 
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condily, Not only * granting ri 

to bis's vaſſal, but 7 He 6 . 2 evindig i i 
him en th Inde, takes off the effect of recog 
nition; provided theſe rights b poſterior ii 
the deeds inferring recognition/"and, on thi 
ſuperior pat be-ydlantary, f. e. nor. in obe 

*Jience 10 4 charge of Horning. 'T hifdly, ! 


confirmation, or 2 hovodamvy, ff it expreſs re. 


"cognition, or the ſuperior accepting ſervice, o 
purſuing for the caſualties, poſterior to th 
deeds inferring 'recognition, becauſe they inf 
fer the ſuperior's acknowledgment. of the val 
ſal's right; and · inhibition raiſed and executed 
before the recognition ſecures againſt the ſame 
by a particular ſtature, James VII. part, i 
and 4. M Kenzié't inſt. eu. 7. page 9 5, 4 
96, with ebe note on each. 1 
Does recognition take place in any ochel 
bolding? _ 
No; except. when it is ſpecially provided 
- but chough the'ward-holding be taxed, yet rei 
: cognitibn of theſe lauds.ãs incurred, as if rhe 
were not, and as if the lands held ſimply ward 
What is the marriage que to the toperior bi 
a ward- holding, and the avails of the marriage 
Marriage is thut caſualty by which, whe 
the ward vaſlal dies, lariag an heir, whetheſf | 
a minor or major, unmarried, the ſuperior haf 
right to the value of the tocher the vaſſal get 
with his wife, called the avail of the marriage 
but there is both a double and ' ſingle avail of 
the marriage, and the modification of both i 
3 to the Lords of Seſflon. The ſupel 


"rio 


* 


1 


roll dor has right to the ſingle avail, whether he 
oog fer a woman agreeable to the vaſſal to be his 
r ife, or not; but if he offers the vaſſal his e- 


al, and he refuſe, and marry. another per · 
dn, then the ſuperior gets the double avail, 
he ſingle avail. is ordinarily-modified by the 
ords to two years rent of the vaſlal's free 
ate; and the double ayail, ta a year more, 
rhich is in haill three years free rent. 
Suppoling there were heirs, portioners, is 
ere an avail due for each? 
No; there is but one avail due for them all ? 
me Is marriage due on any other but a ward- 
Wolding ? 8 | | 
Not by the nature of the holding; yet it 
Say be due by expreſs pation; and there are 
the any in Scotland who hold their lands feu, cum 
aritagio. | | PETS 
Is marriage debitum fund? 
te Les; both in ward-holdings, and in feu, 
—_— mart ago. . 11 
ard Where a vaſſal holds ward lands of more 


r b periors than one, does the caſualty of mar- 
ige age fall to each? a 

hel Noz; it falls only to the eldeſt ſaperior, who 
the he from whom the vaſſal had the firſt feu. 

hal What is the reaſon why this caſualty of mar- 
get{Wiage becomes due? | N 

age Some think that the reaſon of it was, be- 
il ov ſc it was not juſt, that the vaſſal ſhould 
ch i ing in a ſtranger to be miſtreſs of the feu, 


ichout the ſuperior's conſent; for elſe, he 
rio vight chuſe a wife out of a family that was an 
B enemy 


18 
enemy to the fuperior. But McKenzie ſays, 
that he thinks both ward and marriage gro- 
ceeded from an expreſs paction betwixt King | 
Malcolm Kenmure and his ſubjects, when he 
firſt feued out all the lands in Scotland. 

What is that you call taxt-ward ? 
Taxt-ward is when the ſuperior agrees with | 

the vaſſal to accept an annual liquid quota, in 
place of the mails and duties falling due by the i 9 
ward; and the marriage is ordinarily taxed, 
when it falls due. 

Does the taxing of theſe ward duties alter 
the nature of the holding; and does the vaſſal 
loſe his feu, if he ſells more than half of the 
lands holden tant · ward, Ne his ſuperior's Wi 
conſent ? 1 
The nature of the holy i is ſtill the fame, 
and in noways thereby altered, being only the 
caſualties falling due by the ward that are tax- 
ed; and the lands recognoſce in the ſame man- y 
ner as if theſe duties were not taxed. | 4 

When the ward vaſlal ſells part of his lands | I 

to another perſon, to be holden of the diſpon- 
er, how is the holding called? 3 

It is called back-ward, or ward- ler prank 

What is a feu- holding? 

A feu-holding is thar, whereby the vaſſal is 
bound to pay a yearly ſum of money, or quan- 
tity of victual, to the ſuperior for his feu, call- 
ed the feu- duty: And if the vaſſal neglect to pay 

his feu - duty for two years paſt, and the third 
current, then he loſeth his feu by law, though 
there be no ſuch clauſe irritant in his charter; 
an 


„ 
more eſpecially when there is ſuch a 


55, ae 
ro- WE lapſe. | ; 
no But how ſhall the ſuperior come to the poſ- 


he Neſſion of the lands, and complete his right in 
5 his caſe 5 


The ſuperior may purſue a declarator of 


th tioſel of the feu againſt the vaſſal, and a remov- 
in ng; ia which action he way alſo purſue for 
he he feu-duty reſting; and, upon obtaining de- 


reet, he can remove the vaſſal, and enter into 
poſſeſſion, whereby the right becomes fully 
:(tabliſhed in his perſon. 
Will not the vaſſal be allowed to purge; 
hat is, to pay up his feu-dnty at the bar, in 
the ation of declarator, and thereby ſave his 
eu? . | 
There is a difference here to be obſerved, 
id that is, if there be no clauſe irritant in the 
harter, then the Lords allow purging at the 
n- ff bar; but if there be ſuch a clauſe irritant, as 
hat upon the vaſlal's ſuffering two terms to run 
ds A to the third unpaid, that then the vaſlal ſhall 
n- Noſe his feu, he will not be allowed to purge 
Wat the bar; and the reaſon of this is, becaufe 
it is thought expreſs pation is ſtronger than 
the law. | 
What is a blench-holding ? | 
A blench-holding is that, whereby the vaſſal 
1s bound to pay an eluſory duty ; as, a roſe, 
a penvy, a pair of gloves, &c. as a mere ac- 
knowledgment of the ſuperior ; and, becauſe 
of this, it is ordinarily with this quality, / pe- 
tatur tantum. | n 
B 2 Are 


L 16 5 

Are theſe blench-duties due unleſs they be 

annoy required ? 
It ſeems they are not; unleſs ey te unte. s 
iy demanded; neither does any ſubje&-ſuperior MP ' 
require them: But the exchequer values thoſe 
duties when they can be eſtimated; as when 
the duty is, a pair of gloves, a pair of ſpurs, 
&c. and exacts them for all bygones, within 
the years of preſcription. 

What is a*burgage-holding ? 

Burgage is that kind of holding, whereby 
all burghs-royal, by their charters of erection, 
are bound to the duties of watching and ward- | 
ing; and, in this holding, the burgh itſelf is 
vaſſal, and not the particular burgeſſes. | 

By whom are ſeiſins given in burghs-royal? i 

Theſe ſeiſins can only be given by the pre- 
ſent bailie of the burgh, as the king's bailie; 
and no notary can be notar thereto, but . | 
tienk of the burgh. | 

Where are theſe ſeiſins regiſtrared ? | 
Seiſins, within burghs, are regiſtrated in a 
regiſter of ſeiſins, reverſions, &c. kept for that 
end, by the town clerk, belonging to the ma 
giſtrares and council. 

Does this regiſter of ſeiſins, within burghe, 
depend on the clerk-regiſter, as all other re- 
giſters of ſeifins, &c. for the ſhire, ſtewarties, 
c. do? 

No; they depend n upon the magi- 
rates, by a particular law; and therefore a 
minute-book of theſe. ſeiſins is ordained to be 
Kee, and to be e compared, by the 

magiſtrates, 


| . ; | 
jagiſtrates, with the principal regiſter; which, 
ay be thought, is done as a check upon the 


val. n clerk, that it may not be in his power 
rior inſert in the regiſter any ſeiſin, but ſuch as 
1oſe e truly given by the magiſtrates; which o- 
hen Whecwiſe he might do, and would prove of 


angerous conſequences. - 

What kind of holding is mortification? 

S Mortification is that kind of holding, where- 
7 colleges, hoſpitals, &c. are bound to pay 


urs, 
hin 


eby e duties of preces et lacryme, for lands and 
on, Withers mortified to pious uſes; and thereby the 
rd. WWcicty becomes vaſſal. 5 21 

f is WW Can lands be mortified without the ſuperior's 


onſeut? 8 
No; for as the ſociety becomes vaſſal, it 


al? 
ever dies; and thereby the ſuperior loſes ma- 


re- 
ic ; Jy caſualties, which otherwiſe would fall to 
im: and the barons of exchequer, ſince the 


he 


Won, have refuſed to paſs ſignatures of lands 
 Eolding of the Crown, in favours of any corpo- 
ation, ſociety, or body politic, leſt the revenues 
at f the Crown ſhould be thereby diminiſhed. 
la- Lou told me formerly, that diſclamation, 

on- entry, relief, and liferent-eſcheat, were 
aſualties common to all holdings, burgage and 
mortiſication excepted; and that they ariſe, and 
are due by the nature of the feu. Well then, 
what is diſclamation? 


Is, 


& 5 


i- It is a vaſlal's open and wilful denying of his 
a uperior ? | 1 20, Ri 

de Ho is the diſclamation incurred, aud what 
le is the effect ! ˙•·ᷣ·¾ͥů 
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This is done verbally, in judgment, or real Bet 
y, out of judgment, by taking a charter from 
another ſuperior; and by this the vaſſal loſeth 
his feu: but any probable ground of ignorance Id a 
will prevent this forfeiture. | > 0] 
What is non- entry, and the effeR of it? Whet 
Non entry is a caſualty, whereby the ſu · Nuſe 
perior, when the vaſſal dies, (4nd the vaſſal lies he 
out unentered) has a right to the mails and Muſe 
duties of the vaſſal's lands, while there is not 
a vaſſal entered; or when the vaflal's right is 
reduced, when he is entered: But this caſual-·¶ uc 
ty s reſtricted to the retoured duty, before the Mey 
declarator of non · entry; but afterwards, the Me 
ſuperior has right to the full mails and duties Vor 
during the non- entry. A 


Does the courteſy or terce affect the non- b. 
entry ? | Wor 
. Yes; they affect both non-entry and ward; J 
and therefore defend againſt the ſuperior. =] 
What is the reaſon that this caſualty of non- d 
entry is due to the ſuperior ? | iy 


The reaſon is, becauſe the feu being given 
to the vaſſal for ſervice, the law allows the feu 
to return to the ſuperior, when there is no vaſ· 
fal to ſerve him, that he may provide himſelf Wo! 
in another who will : and the reaſon of the 
difference as. to the retoured duties and full o 
mails, is, becauſe after citation, in the decla- 
rator of non-entry, the vaſſal lying out unenter- e 
ed, is in a greater contempt, and therefore more 
ſeverely puniſhed, | 4 
What is that retoured duty you ſpeak of? 
Before 


6 
Before I give you a direct anſwer, know ee 
e was, of old, a general valuation of all the 
as in Scotland, ſaid to be made fempore pacts, 
Wa anther after, ſaid to be made tempore bel- 
the former called the old extent, and the 
Wher called the new extent; and which, be- 
uſe tempore belli was greater than the former, 
W heſe extents are called the retoured duty, be- 
Wule they are expreſſed in the retour, or re- 
Wro, made to the chancery in the ſervice of 
a heir, ia anſwer to that head of the brieve 
Woceroing the worth of the lands; and though 
ey be far below the value of the lands, yet 
Wc law preſumes the new extent to be the real 
orth ; and this is the retoured duty. 
m What if the vaſſal be only an annualrenter, 
bat is the caſualty that falls due to the ſupe- 
Nor upon his non- entry? 

The caſualty, in caſe of an annual-renter, is 
q Wnly the blench-duty, till ſpecial declarator; 
: Is the ſuperior, in every holding, bound to 

1 cept of this retoured duty, till declarator, 
u place of the ſull mails and duties in caſe of 
on- entry? 

y virtue of the ward; for then alſo he retains 
| Wight to the full rents and duties, for the non- 
9 atry, as well before as after declarator. 
Wat is relief? 


ad thereafter, the whole annualrent till the 
There is an exception in that of a ward- 
The relief is an acknowledgment paid by 


try of the vaſſal. 
olding, whereof the ſuperior is in poſſeſſion 


in Yer cnt ann dine 


| . 
the vaſſal to the ſuperior for entering him, and 
relieving the lands out of the ſuperior's hands, 
It varies according to the nature of the hold- 
ing; for in feu and blench-holdings, it is only 
the double of the feu; but in a ward-holding, 
it is the full mails and duties of the lands, if 
the ſuperior was in poſſeſſion by virtue of the 
non- entry; if he was not, it is only the retour- 
ed duty. | 
What is liferent-eſcheat ? 


Liferent eſcheat is a right to the rents, mails, 8 
and duties of the vaſlal's lands; and compre- Who! 
hends only lands to which the vaſſal had right Weg 
during his own life-time, eb 

How comes this liferent- eſcheat to fall to ii 
the ſuperior? 

- 'The liferent-eſcheat falls to the ſuperior by 
the vaſſal's being denounced rebel, and remain · Ne. 
ing at the horn year and day unrelaxed after Wil 
the denunciation; for which reaſon the law at 
accounts him civilly dead, and fo the ſuperior Hal 


wants a vaſlal, and therefore returns to the feu, 
during all the days of the rebel vaſſal's natural 
life. 

Does liferent · eſcheat fall to all ſuperiors? 

Ves; if the vaſſal was infeft. | 
What if the vaſſal has different lands, hold- 
ing of different ſuperiors; does this liferent- 
eſcheat fall to each of them? Pop! 

Yes; it falls to each ſuperior qua the lands 
ald of himſelf. 

Is there ay other un than liferent- 
eſcheat : Phe at Tits" 
& 22 There 


„ 


od WF There is another, viz. ſingle eſcheat. 


To whom does it fall due? "ih 
d- To the king, and alſo to the lords of rega- 
ly Wy, if the perſon denounced live within the 
© gality; becauſe ordinarily the ſingle-eſcheats 


Fe gifted at the erection; but if they are not, 
en ſingle-eſcheats fall only to the king: for 
is as king, not as ſuperior, that he has right 
d the ſingle- eſcheat. | 

What is ſingle-eſcheat; and how does it fall? 
Single eſcheat is a right to all the rebel's 
oveables, which falls to the king, or lord of 
egality, through a perſon's being denounced 
ebel, and regiſtred at the horn, within the 
hire, or regality, or other diſtricts, in which 
ze lives, and his lands lie. | 


by If the perſon be denounced rebel at the mar- 
n- Wet-croſs of Edinburgh, and the horving re- 
er {Wiltred in the general regiſter, and yet live, and 
iw has * lands in another ſhire, does his eſcheat 
or Hall? | Pont; 1 

u, It is thought it will not; becauſe the de- 
ral NRunciation ſhould have been at the market - 


roſs of the head burgh of the ſhire, or rega- 
ity, or other diſtricts, in which he lives, and 
his lands lie. For otherwiſe, he does not know 
df the denunciation; which, if he did, he 
would prevent, unleſs he deſigned to continue 
in his rebellion. © 4 

How are theſe rights to eſcheat completed ? 
By purſuing and obtaining decreet of de- 
arator before the Lords. 4 Fe 


Are 


8 
Are not theſe clcheats affected with the re 
bel's debts ? | 
Sometimes they are, and ſometimes not; fo 
that is regulated according to the priority of 
the debts and diligences, to the denunciation, 
What are the common rules obſerved, in: 


competition betwixt the ſuperior or donator Hut 1 


and the rebel's creditors ? 
Theſe rules differ according to the nature o 
the eſcheat, as ſingle or liferent. 
What are the rules in a competition anent 
the ſingle- eſcheat? 
Theſe rules may be comprehended under 
theſe heads: 1mo, No legal diligence nor vo- 
luntary right for payment of any debts, after 
rebellion, will prejudge the king, or his do- 
nator. 2do, If a lawful creditor for a debt, 
prior to the rebellion, complete his diligence 
before declarator of eſcheat, he will be pre- 
ferred to the donator. zlio, Payment or de- 
livery of goods for ſecurity, or in ſatisfattion 
of a debt prior to the rebellion, made before 
declarator, will exclude the donator : But no 
voluntary aſſignation, though for a debt prior 
to the rebellion, if granted after rebellion, al- 
though complete before declarator, will be 
good againſt the donator. 4to, If the denun- 
ciation proceed upon a horning for a debt, the 
creditor, in that horning, will be preferred to 
the donator, and all other creditors, becauſe 
his own diligence ought not to prejudge him. 
What are the rules obſerved, in a competi- 
tion 


[33 +] 
betwixt a fuperior, and the rebel vaſſal's 
ditors, in liferent-eſcheat ? . 
The rules may be comprehended under 
eſe heads: 1mo, No voluntar infeftment af- 
r. denunciation, though the debt was prior, 
n de preferred to the ſuperior or donator : 
Wat if the vaſſal was obliged, before denunci- 
jon, to grant infeftment; and if the infeft- 
ent be accordingly expede, within year and + 
ay of the denunciation, then che creditor will 
> preferred. 2do, No legal diligence will be 
referred to the ſuperior, except it was for a 
bt prior to the denunciation, and was come 


o · Nieted by infeftment, or charge, or ſignature, 
et reſented to the barons of exchequer, in caſe 
jo · Nhe king be ſuperior, within year and day, al- 


it the ſaid legal diligence was deduced before 
enunciation. N 


le · Thus you have opened up, the conſtituti- 
on n of heritable rights by charters and ſeiſins, in 
e firſt ſection; and of the ſeveral kinds of 


no {Woldings, the caſualties due to the ſuperior 

or each, and the nature and effect of theſe caſual» 
al · Nies, in the ſecond ſection; let us next diſcourſe 
be f tranſmiſſion of rights to ſingular ſucceſ- 


n- Wors, &c, 


1. | SE C- 
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Of tranſiniſſion of property to ſingular ſucceſſor: 
. Whereof diſpoſitions, public and baſe rights 
. To which is adjected, the method the vaſſi or 
Heir muſt take to make up his title to the fe 
How is the property of lands tranſmitte 
1 1 to ſingular ſucceflors? 
The property of lands comes to be tranſmit 
ted to ſingular ſucceſſors two ways; 1/7, Ve 
luntary, by difpofition; and 2dly, Legally, b 
adjudication. But we ſhall only conſider vc 
luntary tranſmiſſion by diſpoſition, as only pre 
per for our deſign. N | 

What is a diſpoſition ? | 'T 

A diſpoſition is, a written deed, whereb 
the real right to lands and other heritable ſub 
jects, completed by infeftment, are diſponed 
or tranſmitted from the diſponer to anothe 
perſon, who is called a ſingular ſucceſſor, be 
cauſe he ſucceeds by a ſingular title, and not: 
heir to the diſponer; and, by this diſpoſition, the 
right is made either a public or baſe right. 

How are theſe rights diſtinguiſhed 2 

They are diſtinguiſhed by the manner o 
holding the fee. | 

What is a public right ? 
A public right is, when the diſponer ſells 
the lands, to be holden @ me, de ſuperiore mes; 
called a public right, becauſe it is the more b 

noble 
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hoble, being bolden of the fuperior, and fo 
reſumed to be publicly known; and to diſtin- 
>uith ir from private and baſe rights. | 

What is a baſe right? | 

A private or baſe right is, when the diſpon- 
r ſells the lands to be holden de me, th: diſ- 
Poner, et fucceſſoribus meir; ſo called, to diffe- 
rence ir from a public right, and becauſe it is 
more latent and lower. 


formal diſpoſition ? . 2s 

The neceſſary and effential clauſes in a diſ- 
poſition are ten in number; and as follows, viz. 
/, The narrative; wherein is narrated the 
diſponer's right to the lands; and wherein is 
expreſſed the ſpecial cauſe for which the diſ- 
poſition is granted. 2dly, The diſpoſitive clauſe; 
which contains the thing diſponed, and a tranſ- 
miſſion of all right the diſponer has to, and in 
favours of, the purchaſer. zaly, An obliga- 
tion to infeft; and here it is to be noticed, 
that, in the obligement, the diſponer ordinaril 
obliges himſelf to infeft and feiſe the purchaſ- 
er, both by-public and private infeftments, or 
one or Either of them, as the purchaſer pleaſes; 
and ordinarily with this declaration, that the 
one is always without prejudice of the other ; 
and to grant ſufficient writs for obtaining the 
purehaſer infeft, ſuch as procuratories of reſig- 
nation, and precepts of ſeiſin, &c. 4thly, The 
(-11 diſpoſition contains a procuratory of reſignati- 
neo! on, for reſigning the lands in the ſuperior's 
or hands, in favours, 1 new infeftment 2 


What are the eſſential parts or clauſes in a 


[36 1 
be given to the. purchaſer; and the procurato- 
ry contains an obligement upon the diſponer to 
hold firm and ſtable every thing the procura- 
tor, thereby conſtitute, does, in relation to the 
{aid reſignation. . 5thly, Then follows an aſſig- 
nation to the mails and duties, writs and evi- 
dents, of the ſaid lands. Gy, The clauſe of 
warrandice, and relief of public burdens be- 
fore the acquirer's entry, 7tbly, The clauſe 
of delivery of the writs. 87. The clauſe of 
regiſtration.  9thly, The. precept of ſeiſin. 
1 0thly, The elauſe of ſubſcription ; the date 
and abſcription of the party and witneſſes.  _ | 
Wbat if the diſponer ſelf the lands, to be 
holden by a public infeftment; how is the diſ- 
poſition to be formed then? 

When that is the caſe, the Gipakriga' is-juſt 
as when the diſponer obliges himſelf to infeft 
the purchaſer by double infeftments, only the 
clauſe, with reſpect to the baſe infeftment, is 
kept out; for there is no other difference, ex- 
cept the lands hold ward, and then there is no 
precept of ſeiſin neither. | 
ls it needful, in ſuch a caſe, viz. ſellivg the 
lands to be holden publicly, that the diſpoſiti- 
on contain a precept of ſeiſin? 

Yes; it is very neceſſary: for though lands 
are diſponed to be bolden of the ſuperior, yet 
it is either by reſignation or confirmation, as 
the purchaſer ſhal] leaſe for his beſt ſecurity; 
and therefore, if the purchaſer deſigns to hold 
of the ſuperior by confirmation, it is abſolute- 
ly nzceflary that the diſpoſition ſhould contain 

9 
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E precept of ſeiſin; for otherways, it would 


not be confirmed, but he-behoved to be infeft 
upon a charter of reſignation; fo that the pre- 
cept of ſeiſin is as needful as a procuratory of 
reſignation. But here it is to be noticed, that 
there is an exception as to the burgage lands, 
being ſold to be holden of the king, only by 
reſignation; and the purchaſer immediately up- 
on reſiguation, without any further trouble or 
expence, is infeft by the bailie of the burgh. 
There is another exception as to ward lands ; 
which, if ſold to be holden of the ſuperior, 
muſt be only by reſignatioa; and there is no 
precept of ſeifin, becauſe recognition may be 
thereby incurred. | | | 
What if the difponer ſells the lands to be 
holden, by a baſe infefrment, of himſelf and 
his ſucceſſors; how is the diſpoſition to be 
formed then? | ihe 
This diſpoſition being equivalent to, and juft 
the ſame with a charter, which, in effect, is a 

diſpoſition, it may be formed as ordinary diſ- 
poſitions are; only the clauſe of infefting by 
a public infeftment, the procuratory of reſig- 
nation, and clauſe of delivery, are to be kept 
ont.” N | | 
Is it needful that the diſponer be infeft him- 
ſelf before he ſells the lands? | 
Where the lands were diſponed to be holden 
either by a public or private infeftment, it is 
abſolutely neceſſary; for until he is infeft, the 
right of the lands in his perſon is not complete; 
and fo, he can neither reſign, nor yet give in- 
C 2 feftment 
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feftment himſelf : Yet, nevertheleſs, the lands 
may be ſold, although the diſponer be not in- 
feft; but then, great care muſt be taken in 
forming the diſpoſition, that the purchaſer may 
be infeft. 1 3 
Well, let us ſuppoſe then, that the ſeller is 
not infeft, and yet deſigns that the lands diſ- 
poned ſhonld hold of himſelf; how ought the 
diſpoſition to be formed, ſo as to be valid? 
In this caſe the diſpoſition, immediately af- 
ter the diſpoſitive clauſe, ſhould contain an ob- 
ligement upon the ſeller to procure himſelf inteft 
and ſeiſed by his ſuperior; and being ſo iufeft 
and ſeiſed, to infeft and ſeiſe the purchaſer, 
to be holden of the ſeller; aud this needs no 
procuratory of reſignation, or clauſe: of delive- 
ry. But this is not a ſure way; and the purs 
chaſer cannot be infeft till the ſeller be infeft, 
Suppoſe the ſeller not to be infeft, and that 
he ſells the lands the ordinary way, to be hold- 
en by double infeſtments; how is the diſpoſi- 
tion to be formed then? | Pe, 
In this caſe, the diſpoſition ought to bear, 
not only the clauſe obliging the ſeller to pro- 
cure himſelf infeft, and then to infeft the pur- 
chaſer, as in the laſt caſe; but alſo a particular 
aſſignation to the procuratory of reſignation, 
and precept of ſeiſin, contained in the diſpoſi- 
tion, in favours of the ſeller, by his author; 
that, by virtue of that procuratory, and the 
ſeller's diſpoſition and aſſignation thereto, the 
purchaſer may be infeft, upon reſignation in 
the ſeller's author's ſuperior's hands; or by 
virtue 


” 


1 
Nirtue of the former precept of ſeiſin, and the 
Weller's diſpoſition and aſſignation thereto, the 
purcbaſer may be infeft, and thereafter con- 
firmed by the ſuperior's author; who, in this 
laſt caſe becomes the purchaſer's ſuperior. 
I ſhall only propoſe one other caſe on this 
head, and that is; ] ſuperior, grants a charter 
o V, whereupon he is infeft, and thereafter 
ſells the lands to D, to be holden by double 
infeftments: D, before he is infeft, ſells the 
ands to H; H deſigus to hold the lands of] 
ſuperior, but, nevertheleſs, wants to have his 
liſpoſition containing all clauſes requiſite, that 
lL&mey.infeft as he pleaſes: How is the diſpo- 
ſition to be formea ia his caſe ? 
The diſpoſuion ought to narraw . chart 


"= 
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a t'o 


clauſe, it ought to bear, either an obligement 
upon D the diſponer, to procure himſelf infeft, 
by virtue of the precept in V's diſpoſition to 
him, and thereafter to infeft H the purchaſer 
by. double infeftment, viz. to be holden of 
; himſelf, or of V his author, and to contain a 
„ procuratory of reſignation, and precept of ſei- 
in; or, alſo, it ought to bear a ſpecial aſſig- 
nation to the precept of ſeiſin in V's diſpoſiti- 
on to D; that, in caſe the purchaſer iacline to 
hold only of V. he may be infeft by virtue of 
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bis precept of ſeiſin, and D's diſpoſition aud 
| aſſignation thereto: and alſo, it ought to hear 
| 


a particular aſſignation to the procuratory of 
reſignation thereto by D; in caſe H inclines to 
| C 3 hold 


by I to V, and his ſeaſin thereon; and the dil- 
poſition of V to D; and, after the diſpoſitive 
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 mediately of the ſaperior ; and his confirmatt- 


fore the ſuperior gets the caſualties from him, 


| 1 | 
hold of I the ſuperior, the lands may be re- FT 
ſigned in ]'s hands, in favours, and for new Here 


infeftment to be granted to H and his heirs: 
and then the diſpoſition ought to contain the 
other neceſſary clauſes, that H the purchaſer, 
as he deſigns, ought, for his own fecurity, to 
compone with I the ſuperior; and upon the re- 
ſignation above-mentioned, gets a charter of 
confirmation from J, and confirmation of his 
-own and author's rights, with a novedamus; 
and, by virtue of the precept of ſeiſin in this 
charter, get infeft, and hold of ] his ſuperior, 

Does the ſuperior's confirmation of a baſe e 
infeftment make it a public right - 4 does 
the perſon whoſe righ» 75 confirmed, thereby 


" "hernme al to the ſuperior confirming ? ol 


The conficmation of a baſe infeftment, nei- 
ther makes the right public, nor che perſon, 
whoſe right is confirmed, the faperior's vaſſal: 
for no right can be a public right, but that 
which is holden of the ſuperior; nor no perſon 
vaſſal ro the ſuperior, but he who holds im- 


on of a private or baſe right, does not alter the 
nature of it, which is diſtinguiſhed by the hold» WF © 
ing, but only confirms it as it is, and the dif- 
Poner ſtill remains vafſal to the ſuperior, as 
well after as before the confirmation; where- 


and theſe of the ward, non-entry, marriage, 
aud relief, through his death. p [ 


What is the effect then of a confirmation of a 
daſe infeftment ? | 


— 


The 
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re- | 

ew rreby acknowledges the ſub-vaflal's right, 
rs: Nit ſecures againſt the caſualties falling due to 
the ſuperior ex dtlacto of his immediate vaſſal, 


recognition, forfeiture, liferent-efcheat, &c. 
t not againſt the ward, non entry, marriage, 
c. as I have already ſaid. 

Does the confirmation of a feifin à me, 
ken upon the precept of ſeiſia in the fel 
er's diſpoſition, make that inſeftment a public 


his Wight? eee 

or. Yee, ic does; and thereby the vaſſal be- 
aſe omes immediate vaſſal to the ſuperior confirm- 
es i 


"What is the effect of ſuch an infeftment not 
onfirmed 2 8 | 

It is null till it he confirmed; and when it is 
onfirmed, it becomes valid from the date of 
he ſeifin, though Jong before the confirmation, 
for ſuch confirmation is of a retroactive virtue 
and force; yet the lands may be carried off by 
a mid impediment intervening, | 
Though this be a digreflion, pray tell me, 
is a ſuperior obtiged to receive a ſingular ſuc- 
ceſſor to be his vaſſal? 


1 No, he is not; and, if he does, it is always 
as upon paying a compoſition, which is ordinari- 
e- ly a year's rent: but a ſuperior will be ob- 
n, liged io receive an adjudger, in obedience to 


the charge of horning on his adjudication; but 
chen the ſuperior gets a full year's * 
. e 


The elfect of it is, that, as the ſuperior 


f 
| 
\ 
; 
| 
, 


„„ 
the lands, or a compoſition, for changing hi 
A 
„Is there a compoſition due from every ad 
judger? | 4585 
Les; every adjudger is obliged to pay 
year's rent io the ſuperior, before he can be 
received his vaſſal: and the adjudgers get al. 
lowance of the compoſition, and expences of 
infeftment, &c. in their decreet of adjudica- 
tion. 

I I ſhall ſuppoſe, that the charter by the ſu- 
perior, is to the vaſlal, and his heirs, and aſſig- 
nees; will not the ſuperior be obliged to re- 
ceive the ſingular ſucceſſors? 

Suppoſe the caſe, as you ſtate it, yet the 
ſuperior cannot be thereupon compelled direct- 
ly to receive a ſingular ſucceſſor's aſſignees, be- 
ing only meant, ſuch aſſignees to whom the 
charter or diſpoſttion ſhould be aſſigned before 

 infeftment thereupon: See Starr's inſt. tit. Dip. 
13. p. 387. But a ſuperior having accepted of 

a reſignation in favorem, there lies upon him 

a perſonal obligement to infeft the perſon, in 
whoſe. favours the reſignation is made; yea, 
(as Craig obſerves) the Lords, upon applicati- 

on without citation, will grant letters ſummar- 


ly 


® By 20th George II. For aboliſhing ward-heldingr, 
the legiſlature looking upon vaſſals as proprietors, and 
not merely as beneficiaries, has directed ſuperiors to ea - 
ter all ſingular ſucceſſors, who hall have got from the 
vaſſal a diſpoſition, containing procuratory of refignati- 
on; they always receiving the fees or caſualties that law 
intitles them to, on a vaſlal's entry; i. 6. a year's tent. 


= 


bi upon fight of the inſtrument of reſignation, 
| 4 warrant thereof, to charge the {uperior to 
ad eft the party in whoſe favours it was made, 

o may not receive another reſignation, or 
yy ert any other party or elſe his obligement 


n by by make him liable to the obtainer of the 
reſignation, pro damne et intereſſe; Stair's 
s offt. p. 386. | 


Now we ſhall ſpeak with reſpect to the heir, 
ſu · Now he makes up his title. 3 
lig When the va dies, what method muſt the 
re. Heir take to make up his titles to the property 
the fee ? | RES: 
the He muſt get a precept of clare conſtat from the 
ect. Nyperior, which ſtands in place of a ſpecial ſer- 
ce; and, by virtue thereof, the heir may be 
afeft, and fo: have the full right of the fee 
ſted in his oF | 
What is a precept of clare canſtat? 
A precept of care con/tat is, a written deed, 
im hereby the ſuperior acknowledges, that, by 
in uthentic inſtruments and documents, it is 
ea, Wnade clearly evident to him, that the heir's 
ti · Predeceſſors died laſt veſt and ſeiſed at the 
ir- {public faith and peace in the lands; and that 
he obtainer of the precept is his neareſt and 
awful heir, and of lawful age, and how the 


gr, Wands were held by the vaſſals who died infeft; 
vn ind therefore he gives a warrand to his baile, 
ne o infeft the heir; which warrand is juſt a pre- 
ti- Fept of ſeiſin. | 


But what if the ſuperior will not 4 
heir 


. 


„„ $8$; +4 ” 
heir his precept of ſeiſin, in order to be inf; 
what courſe muſt the heir take then? 
He muſt purchaſe brieves out of the cha 
cery, ſer ve heir in ſpecial to his predece 
who died laſt infeft; and, upon retouring th 
ſpecial ſervice to the chancery, the director v 
give the heir a precept in the king's. name, 
reed to the ſuperior, commanding him toi 
feft the heir in the lands contained in his ff 
cial ſervice; and, if he delays or refuſes, 1 
heir takes with him a notary-public and wi 
neſſes, and goes to the ſuperior, and offers hi 
the caſualties, and a precept of clare con/tat 
ſign, under form of inſtrument: and, if i 
ſuperior refuſes to ſign it, the heir returns t 
precept furth of the chancery, with the 1 
tary's inſtrument, and thereupon the direct 
of the chancery will iſſue out a ſecond precey 
directed to the ſuperior, for infefting the heir 
and ſo a third, wherein is this certificatic 
That, if the ſuperior comply nor, there v 
be precepts iſſued out, directed to that ſupe 
or's ſuperior, or to the ſheriff of the ſhire, | 
infeft the vaſſal, and the ſheriff ſeldom or nt 
ver fails to give infeftment; but if he ſhoull 
there will be precepts iſſued furth, directed 
a blank perſon, as ſheriff in that part, for g 
ing infeftment “. 5 i 9 


* But now in lands holden of a ſubje&-ſoperior, th 
heir may, iu place of the former tedious method of rut 
ning precepts againſt the ſuperior, obtain a wartant fret 
the Seſſion, for letters of horning, to charge the ſuper 
or to ðceive him. z th George II. chap. 59. 


1 
alty notwithſtanding his contempft?̃ . 
o; for now he loſes all caſualties during 
life; which Stair ſays, ought only to be ex- 
Bed to non- entry. | 
Vhat if the ſuperior be not infeft himſelf, 
ſo cannot infeft the heir; what muſt the 
do then? | | 
he heir, in that caſe muſt charge the ſu- 
10r to enter within forty days; that he, be- 
entered, may infeft the heir? 

hat if the king be ſuperior ? | 
If the king be ſuperior, the heir, upon re 
ing his ſpecial ſervice, will get a precept, 
Qed to the ſheriff, or other judge-ordinary, 
infefing him. The ſherift-clerk mult be 
ary to the ſer vice. | 


SECTION IV. 


Seiſint and Refignations, whereof inſtruments 


in general. 


© | | 
r nf HAT is an inſtrument ? 

oul Under the word inſtrument, in a law 
ed ſe, is comprebended all things by which 


y thing can be inſtructed; but, in a circum- 
ribed and narrow ſenſe, an inſtrument is a 
rit made for the proof of any ſa& or deed; 

it is a ſolemn and well ordered writing, made 
id given under the hand of a notary-public, 
ly authoriſed and admitted, for remem- 
eg 


Does the ſuperior refuſing as above, get bis 


btanee, and keeping us in mind of what ; Lib 


chiefly conſiſt, and what are they? oft 
parts; viz. Firſt, The ſubſtantial part; wind 


are expreſſed all the formalitics of the inftn 
ment. The ſubſtantial parts df inſtrumen 


LS | 2 —- di us 


, | , 15 . 8 ip . | * 5 
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done? . 5 | | 0 | | 

Of how many parts does an inſtrum ! 


Every inſtrument: conſiſts of two principi 


contains the fact, and ſubſtance of rhe matte 
tranſacted. Secondly, The formal part; in whid 


are various, and differ as the particular ani 
buſineſs in hand require. The formalities wit! 
us are theſe; iſt, The invocation is alwa) 
preferred in all inſtruments of moment and d 
ration, ſuch as ſeiſius, reſignations, requiſitions 
premonĩtions, and conſignations; and generall 
in all other inſtruments relative to real right 
but in no other inſtruments of leſs moment 
and which are only to continue and endure fo 
a ſhort time. 2dly, The inſtrument is begu 
with the date, and year of his majeſty's reign 
Then 3dly, The fact, and ſubſtantial part 0 
the inſtrument is inſert: After which, 4h 
The inſtroment bears the parties cancernet 
their requiring inſtruments from the notar 
upon what was done. Next, follows the place 
where theſe things were done; and even the /+Þ 
cus loci is expreſt when neceſſary. And nex 
the particular hour of the day in which the in 
ſtrument was taken: And then, the witneſſe 
names and deſignations preſent, before whon 
theſe things were done: and, to complete all 
being extended in ample form, the notary — 

hibits 
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Kibits his docquet and ſubſcription, and the 
witgefles their ſubſcriptions. 

How many perſons are there concerned in 
inſtruments? 2 


i + There are, in all inſtruments, three perſons | 
ne principally concerned, beſides the witneſſes; 


biz. as in ſeiſins, the ſuperior, or his bailie ; 
the vaſſal, or his attorney; and the notary : 
80, in reſignations, there are the reſigner, or his 
en procurator; che ſuperior, or his commiſſioner; 
and the notary. In intimations, the intimater, 
wil or his procurator; the perſon to whom inti- 
va mated; and the notary. 
Now let us ſpeak of ſeiſins and reſignations : 
on 2nd firſt, as to ſeiſins; how many kinds of ſei- 
all fins are there? 
ts There are two; vi. ſeiſins propriis manibus, 
ent and ſeiſins given by the ſuperior's bailie. 
fa What is a ſeiſin? 
ut Seifin, which is defined to be poſſeſſion, is, 
a public a& or deed, by the ſuperior, or his 
t off bailie ſpecially conſtitute for that effect; giving 
poſſeſſion of the feu to the vaſſal, or his attor- 
rei ney, by delivering earth and ſtone of the 
tar ground of the lands, in preſence of a notary- 
public and witneſſes, upon the ground of the 
e lands, upon a lawful day, betwixt ſun riſing and 
fun ſetting ; upon all which the receiver takes 
ia and requires inſtruments of the notary ; thence 
eſſeſ called an inſtrument of ſeifin : which is ſo ne- 
hom ceflary, that, till ic be taken, the right of the 
alli lands is incomplete; and a fenocd diſpoſition, 
ad- with the firſt ſeiſin, in a competition of rights, 
(bits D will 


e 
will be preferred to the firſt diſpoſition with the 
ſecond infeftment; and, 40; complete all, theſe 
ſeiſms muſt he regiſtred vichin ſixty days after 
date, elſe they are null as to ſingular ſuceeſſors 3 
How many particulafs-aretherein = formal 
inſtrument of ſeiſin is) 


=" » * 


They may be comprehended under the ten call 
followings viz. /., Tbe invocation, In Dei 
nomine. adiy, Ihe title. 34%, The appear- 
ance of the vaſlal; ox bis lawful attorney. in pres 
{ence of the notary and witneffes, upon the 2 
ground of the lands, having the warram of the 
ſeiſin. 4%, The narrative of the warrant 
Cf ſoſſin, as à charter, diſpoſition, precept of dig 
clare conſtat, precept of retour, &c. gt 


The delivery of the warrant to the ſuperior or on 
his 'ba:lie, whoſe warrant is ſecured, beetle * 
his name is filled up in the blank of the pre : n 
cept of ſeiſin; and the vaſla's requiring infeft · ¶ eq 
ment. 6tbly, The bailie'ꝭ accepting of the pre- Ml ;; 


cept, and gaying it to the potary, to be read 
and publiſhed in preſence of the witnefle ;- and 
the notary's doing it accordingly: and the pte- 
cept of ſeiſin maſt. be iaſert verbatich in the in- 
ſtrument. 75, The batlie's delivery to the 
vaflat, or his attorney, poſſeſſion of the ſub- 
jccts ditponed, by the proper ſymbols, as earth 
and ſtone for the lands, &.; aud ought to ex- 


preſs the lands particularly referred to in the fu 
charter or diſpoticon, th, The vaſſal or g 


attorney's requiring in{lruments of the notary, pl 

vthly, The ſeiſin muſt bear theſe thiags to be "i 

doas upon the ground of the lands; the _ * 
| 0 


39 

bt the day when taken; with the witneſſes 
names and defignations; before whom done 
And 1othly, The notary's docquet, and his, 
and the witneſſes ſubſeriptions. fret 

Why is the ſeiſm given by the ſuperior 
called a ſeiſin propriis manibus ®— 

Berauſe the ſuperior hnfelf actually: gives 
ſeiſin, ex propriis manibus, to the vaſſal. 
What is the difference betwixt a feifia” pros 


x. priis manibus, and the _—_ Geer by the ſu- 
perior's bailie? 

Ne There. is uo difference as to che effect, for 

of both are valid if formally extended; Bur the 

; difference.berweeri them-in rhe ſorm, is in the 

* following particulars, 1/7, In the narrative of 


e warrant, as charter, diſpoſition, &. muſt 
be inſert, in a ſeifin ii⸗ manibus ; whereas 
= in the ſeiſin by the ſuperiot's bailie it is refer- 
ed to, in the precept of ſeiſiu. zy, The de- 
livery of the warrant to the ſuperior, and: re- 
ad quiring him io give ſeiſm; the requeſt muſt be 
A thus, That the ſuperior would, in implement, 
and in confequence of the charter, diſpoſition, 
5 &c. proceed to the giving, ex propriis ſuis mas 
b nibus, ſeiſim to the vailal, or his attorney. 3dly, 
ein ſeiſin by the foperior's bailie, the precept 
of ſeiſin is inſert verbatim; but, io a ſeiſin pro. 
prits manibus, it needs not: And, when the 
ſuperior gives delivery of poſſeſſion to the vaſ- 
ſal, it is ſaid, That, in con ſequence and im- 
be plement of the charter, diſpoſition, &c. the 
| ſuperior, ex propriis ſuis manibus, gave and 
delivered ſeiſin to the vaſſal. And 4thly, The 
D 2 inſtru- 
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inſtrument of ſeiſin, propriis manibus, ſhould 
contain this ſpecial clauſe, after the words /þe- 
cially called and required, in the cloſe of a tei- 
ſin by a bailie; © As alſo, the ſaid A. D. in 
* ſign and token of the yerity of the whole 
* premiſes, has inſtantly ſubſcribed this pre- 


« fent inſtrument, place, day, month, year of 


„ God, and year. of his majeſty's reign, firſt 
* above-written, before the witneſſes above- 
« deſigned, and hereto ſubſcribing.” And the 
ſuperior, as well as the notary and witneſſes, 
muſt ſign the inſtrument, This additional clauſe 
is likeways requiſite in an inſtrument of refig- 
nation propriis manibus, and both in the ſame 
words. 3 5 
What are the proper ſymbols for the ſeve- 
ral ſubjects, whereof poſſeſſion is neceſſary to 
complete the right, and which are not to be 
given ex 1þ/a corporaliter * bt 
Theſe tymbols are various, and are as fol- 
lows; viz. Earth and ſtone for lands; an hand- 
ful of growing corn or ſtubble for parſonage- 
tithes; an handful of graſs and corn for vica- 
rage-teinds; clapp and hopper for mills; a 
penny money, and earth and ſtone of the lands 
whereout an annualrent is upliftable, is a ſymbol 
of annualrem; net and coble for a ſalmon fiſh- 
ing; hecks and lairs for a cruive ſalmon fiſh» 
ing; pſalm book and keys of the church doors 
for patronages ; haſp and ſtaple for tenements 
within burgh, to the heir, and earth and ſtone 
to the ſingular ſucceſſors; au oar and a penny 
tor ferry: boats; a veſſel full of water __ 
| well; 
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WY well 3. a penny money for a ſalt pan; vefga 
juſticiaria for fuperiorities; acts of par- 
- WH liamenr and court-books for the office of a 
| WE ſheriff, ſteuart, bailie of bailiary or regality; a 
baton for military offices; a ſeroll book or copy 
for civil offices: 

In what language ought a ſeiſin- wha won? 

There is no ſpecial language to which we 
are tied in extending of inſtruments; and chere- 
fore, regularly, the ſeiſin ought to be wrote in 
the ſame language with the warrant of it, whe» 
ther it be Latin or Engliſh; for two different 
languages, in one and the fame paper, ſeem 
very incongruous, and therefore it is avoided 
for congruity's fake, 
> Are inſtruments ot ſeiſin of themſelves pro- 
0 bative? that is, becauſe ſeiſins are abſolutely 
e neceſſary for completing the right; does the 
ſeiſin of itſelf make the right valid, without 
any other document ? 

- No; neither inſtruments of ſeiſin or reſig- 
„nation are of themſelves probative, becauſe 
» I they are only affertio notarii, unleſs the war- 
a rant appears, as the precept of ſeiſin, procu- 
s ratory of ae, rg &c. and then they are 
l ſufficient. 

. Now let us ſpeak of reſignations. How 
many kinds of refignations are there? 

There are two kinds, viz. reſignations in 
favoremy and reſiggations ad remanentiam; and 
both theſe may be made either proprits mani- 
bus, or by procurators, _ procuratorics 
4 for hat effect. 

; D 3 How 
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Wa» 
How may theſe reſignations be conſidered 
with reſpect to their effect and deſign? 
They may be conſidered, 1/7, as tranſmiſſi- 
ons or conveyances of real rights, at leaſt as 
neceſſary concomitants thereto; fuch are the 
reſignations in favorem: Or, 2dly, They may 
be conſidered as extinctions of real Tights, 
ſuch are the reſignations ad remanentiam. 
Wen are reſignations in favorem execute? 
Reſignarions in favorem are execute, when 
the diſponer reſigns the lands in the hands of 
the ſuperior, in favours, and for new infeft- 
ment, to be granted, either to himſelf and his 
heirs of tailzie, when he deſigns to tailzie his 
eſtate, or when he gets the holding of his 
lands changed by the ſuperior ; as when ward 
lands are refigned to be holden feu; or they 
are execute when the lands are reſigned by the 
diſponer, in the hands of his ſuperior, in fa- 
vours of a third perſon purchaſer ; and this 1 
properly a reſignation in favorem. | 
Does an inſtrument of reſignation in favore 
ſully denude the ſeller ? 
No; becauſe as the purchaſer's right is not 
complete till infeftment, ſo the vaſſal till then 
is not fully denuded; and the ſecond reſignati 
on, with the firſt infeftment, will be prefer 
red to the firſt reſignation, with the ſecond ir 


_ 


feftment: for which reaſon alſo, the ſeller til 

continues vaſſal to the ſuperior, as well aftet 

as before reſignation, until infeftment be give! 

the purchaſer; and, till then, the ſuperior ge 

all his caſualties of non · entry, ward, — | 
| if 
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iferent-eſcheat, &c. from the ſeller, and not 
from the purchaſer. n 
What is the effect of a reſignation then? 
a8 The effect of it is, that, the ſuperior having 
the ¶ once accepted of the reſignation, there lies up- 
nay WF on him a perſonal obligation to inſeft the pur- 
ats, chaſer; and thereupon he may either be infeft 
immediately, or get out his charter of reſigna- 

e? ton, and be infeft in virtue of the precept of 
den ſeiſin contained in it; which laſt is the moſt 
s of ordinary way, but the former is ſometimes 
eft-W practiſed alſo; and, in burgage tenements, it 
isis the common practice, as I told you before. 

When are reſignations ad remanentiam made 
and execute ? ; 

Theſe are made when the vaſſal ſells back 
the lands to the ſuperior. 

Wherefore are they called reſignations ad 
remanentiam? „ 

They are ſo called, not only to diſtinguiſh 
them from the former kind, but becauſe the 
vaſſal or his procurator reſigns the lands in the 
hands of the ſuperior, or his commiſſioner du- 
ly authoriſed for that effect, ad perpetuam re- 
manentiam ; ſo thereby the right of property, 
or dominium utile, belonging to the vaſſal, is 
conſolidated and eſtabliſhed, with the right of 
ſuperiority, or dominium directum, in the per- 
ſon, and in favours of the ſuperior, in perpe- 
tuum. | 

Is an inſtrument of reſignation ad remanen- 
tiam neceſſary for extinguiſhing the vaſſal's 
right? 


Yes, 


; 
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ſignation? 
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Ves, it is: for as a ſeiſin is neceſſary for com. 
1 the vaſſal's right; fo reſignation: is ab. 
ſolutely neceſfary for extinguiſhing Rong, if 
he was infeft, | 
Needs the ſuperior * infec upon chi Te 


No; for be is infeſt tn and: his en 
iofeftment revives upon this refignation, here. 
fore he needs not be infeft of new; and this 
inſtrument of reſiguation, being duly regiſtrate, 
(vhich muſt be done within ſixty days, in the 
general or partioular regiſter of ſeiſins) is ſuf - 8 
ſicient, but if it is not regiſtrate, it is null. ex] 

What i is the warrant Mhereon a reſignation, 
either in OR, or ad arma, pro- 
ceeds? a 

The warrant is a lifpobtion, containing pro- 


curatory of reſiguation, or a procuratory per 2 


ſe, which has the effect ot a diſpoſition; but 
reſignation propriis munilus may be made with- 


out a procuratory, only the diſpoſition, as the 


warrant thereof, muſt be produced to the fupe- 
rior, and narrated in the inſtrument, and the 
party-reſigner muſt, in that caſe, ſubſcribe the 
inſtrument. | N 

What are the ſymbols of reſignation? 

The ſymbols uſed in refignatiov, whether 
in favorem, or ad remanentiam, are itaff and 
baton, 

In what poſture i is a ee 4H to be made? 

Reſignation is to be made kneeling. 

What is the reaſon of this? 

Becauſe thereby the ſuperiority oer the I 

vaſſal 
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rafſal is evidenced and acknowledged to the ſu- 
derior; and it is an eſſential part of the reſig- 
pation, which therefore the inſtrument ought 
Wither to bear, in expreſs words, genibus flexis, 
or, in general, with all humility and condign 
everence as becomes. 
Is it neceſſary that reſignation be made on 
the ground of the fee ? | 
lis No; it is not neceſſary, either for reſignati- 
e, {Mon in favorem, or ad remanentiam; for it may be 
ne done at any place where the ſuperior may be 
f. {MW got at any time lawful; but the place muſt be 
expreſſed in the inſtrument where · ever it be. 


y SECTION V. | 
„ O redeemable rights, their nature, conſtitution, 
and eutinction; whereof reverſions, legal, and 
conventional, premonition, and conſignation. 


WHAT is a redeemable right ? 
A redeemable right is the convey- 
ance of a real right fop a time, which returns 
to the diſponer, upon payment of the ſum for 
| which theſe rights were granted; and are ſo 
T called, becauſe they may be redeemed or re- 
4 covered by the diſponer upon certain conditi- 
| ons, as payment, &c. 
2 What are the ſpecial names or titles by which 
theſe redeemable rights are known ? 
They are wadſets, infeftments of annual- 
e rent, and infeftments of relief; and a diſpoſiti- 
al on 
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on containing a reſer ved ſaculty to aſter at any 
time during the granter's life, may alſo be 
claſſed: among radecmable rights; as to which 
there is this difference, concerning the exer- 
eiſing of this faculty to alter, vig. Fhat u re- 
ſerved faculty to alter at any time in he diſpo- 
ner's life, without the words, ac etiam in ar. 
ticulo mortis, or upon death-bed, in at diſpoſi 
tioo made by the di ſponer to a-ftranger, orany 
who is not his apparent heir, may be exerciſed 
by the diſponer on death-bed; hut ſuch aq te- 
ſerved faculty, in a diſpaſition ta his apparent 
heir, can be ezereiſed only; hy the diſponet ix 


. What is a wadſet? 


A wadlet is a right, in the form of a diſpo- f 


ſition or alienation, whereby lands are impig- 
norated ot pledged for a ſecurity of a ſpecial 
lum, which — is nn infeftmen; 
like other real rights: 

How is the erntet and receiver af this right 
called? 

The perſon cho. grams. it, is called the te- 
verſer; and he who reeci ves it, the em 

How many kinds of wodſeis art there? 

Two, viz..proper sud improper madfers. 

What is a propet wadſet:?: 

A proper wadſet is that, S wa 
ſetter rakes his hazard of the rents of the lands, 
for ſatisſaction of his annual rent, ie kim- 
ſeif all pubke bundlens. 

What is an improper, wadſer? 

Au improper wadfet is that, whereinthe 9750 

er 


1 1 
r of the wadſet pays the public burdens, and 
pholds the: rent, and the wadſetter is at no 
azard; but has the annual rents ſecure. 

How does the diſponer or reverſer ſecure 
imſelf, that be may get the lands on redemp- 
on? 9 ei a0 ' 
By getting from the wadſetter, either a par- 
cular letter of reverſion, Whereby the lands 
re declared to be redeentable from him upon 
dayment of the ſum then delivered, and annual - 
ents thereof, or by a ſpecial clauſe of reverſi- 
on, contained in gremio of the diſpoſition or a- 
„ enation; and both theſe expreſs the place, and 

ime, when, and where it is to be delivered, 

nd iu whoſe hands the ſame is to be ſo con- 
goed, incaſe the wadſetter refuſes to accept 
. f the money. The letter of reverſion, and 
AF 2fligoations, diſcharges, and eiks ro the re- 
erfiods, muſt be regiſtrate within fixty days 


iin 10 4 


at, Mf the date, in the ſame manner as ſeiſius, elte 
br Hbey are null guad fingulsr ſucceſſors. © But a 
everfion contained in the body of the wadſet- 
ce. ght nerd not be regiſt tate, becauſe they bear 
| heir dittay, in gremin jfrerrs;; and the wadiets 


er can tranſmit his right no other way than 
ie has it to himſelf: And bonds for making 
ererfions, mult be regiſtrate wichin ſixty days 
after the date of the ſeiſin. And here it will 
not be tmmproper to notice, that the reverſions 
muſt be ful ſilled (an caſe of nedemption) in the 
cry preciſe terms wherein they ate couceived, 
for equipolents will not be ſuſſicient, and they 

are 
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ought to be taken in forming theſe. 
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are ſtrictiſſimi juris; wherefore great can 


Are reverſions extended to heirs and aſſig 
nees? i. e. Can the reverſer's heirs or aſſignee 
redeem the lands on payment? | : 

The terms of the reverſion is the rule in 
that caſe; and unleſs they are expreſſed in the 
reverſion, they cannot redeem the lands, bu 


lent and annualrents, but alſo has a real righ 
to the lands for ſecurity of his money ; ca 
poind the goods on the lands for his annual 
rents, and fo has a double ſecurity for his mo 


ney. 5 
What 


after, in order of redemption, is uſed; that ire. 
after the reverſer has duly premoniſhed th lif 
wad ſetter, and conſigned the ſums, it may dq ye 
aſſigned. | | | ril 
Do reverſions ever preſcribe ? he 
Being granted to the reverſer and his heir 1: 
and duly regiſtred, they never preſcribe, ol 
Can theſe reverſions be appriſed by thg re 
verſer's creditors ? 4's 20 
Yes; they may, and daily are, which is al n 
lowed for the good of commerce, and benefit a 
of ereditors. R | i 
How are infeftments of annualrent conſtiſi n 
tuied? N V 
They are conſtituted by an heritable bond 
containing procuratory of reſignation, and pre 
cept of ſeiſin, whereupon infefiment follows MW £ 
and whereby the creditor has, not only a per- 
ſonal obligement on the debtor for the ſun | 
| 

{ 


7 


ple bond? > 

They are comprehended under theſe ten fol- 
lowing; viz. Imo, A perſonal obligation for 
payment of the ſum lent, againſt a certain time, 
under a penalty attour performance, with an- 
nualrent from ſuch a time. 2d, An obliga- 
tion to infeft the. creditor in a yearly. annual- 
rent, correſponding to the principal ſum, up- 
liftable out of the lands, at two terms in the 


rily, by either a private or public infeftment,. 
holden blench. 3zo0, A procuratory of reſig- 
nation, for reſigning the annualrent. 47, An 
obligement to pay the annualrent at two terms 
yegrly, under a penalty, called the termly fail- 
zie; and an aſſignation to as much of the rents, 
mails, and duties, as will pay the annualrent; 
and to the writs and evidents of the lands, for 
maintaining the right of annualrent, during the 
not redemption, Sta, A clauſe declaring, not- 
withſtandiog of the heritable ſecurity on the 
lands, yet, that it ſhall be lawful to the cre» 
ditor to uſe all diligence, perſonal or real, a- 
gainſt the debtor for payment, at any time the 


per creditor pleaſes, without any preceding requi- 


ſun} ſition. 6fo, The clauſe of reverſion: But this 

| is ordinarily, and ſecurer, in the procuratory 

of reſignation, and precept of ſciſin. mo, The 

clauſe of warrandice. 8, The clauſe of re- 

quiſition. gn, The precept of ſeiſin. And 

10m, The clauſe of ſubſcription. 
What is an infeftment of relief? 


An 


What are the neceſſary clauſes in an herita- 


year, during the not redemption; and ordina - 


Ra». 
An infeftment of relief is a real right to 
lands, &c. granted by a principal debtor to 
his caurioner, for fecurity and relief of the 
ſums for which he ſtands bound with the prin- 
cipal debtor. Bat, by theſe, the cautioner 
cannot enter into the poſſeſſion of the lands un- 
til he be diſtreſſed. 

What are the principal Uauſes in an heritable 
bond of relief, upon which infeftment follows? 

The patticular clauſes, in an heritable ſecu- 
rity of relief to a cautioner, may be compre- 
hended under theſe following; viz. 1, The 
narrative of the bond, in which the cautioner 
is bound. 2dly, Aperfonal obligement upon the 
principal granter of this right to warrand, free 
relieve, harmleſs and ſkaithleſs keep the cautions» 
er, off, and from, payment of the ſums for which 
he ſtands bound as cautioner, with, and for, 
the principal, or of any part thereof, and of 
all damages or expences he may ſuſtain through 
his cautionry: And, for effectuating this, it 
may contain, 3d!y, An obligement to pay the 
ſoms to the creditor, againſt a certain time, 
and retire the bonds, &c. and procure dif- 
charges thereof to the cautioner himſelf, that 
he may operate his own relief. 4thly, An ob- 
ligement, for further relief and better ſecurity 
thereanent, to infeft the cautioner in the lands, 
in real warrandice, ſecurity, and relief of his 
cautionry, by double infeftments. 5thly, A 
clauſe declaring, that notwithſtanding of the 
real ſecurity and infeftment of relief, that it 
ſhall be lawful to the cautioner to raiſe all dili- 


gence, 


* 


1 1 


pence, perſonal or real, upon either the per · 
ſonal obligement or heritable ſecurity, the one 
without prejudice of the other, as the caution» 
er pleaſes. Gt h, A procuratory of reſignati- 
on, for reſigning the lands in favour of the 
cautioner, in real warrandice, ſecurity, and re- 
lief of his cautionry. In which procuratory, 
and immediately before the words, ads, &c. 
may be inſert, 750, A clauſe declaring, that 
the cautioner's entry to the lands, and uplifc- 
ing the rents, is, and ſhall be ſuſpended till he 
is diſtreſſed for the debt, or any part thereof; 
and that then, and not till then, he ſhall com» 
mence his entry, which ſhall be ſuitable and 
correſpondent to the diſtreſs, and to continue 
thereafter, ay and until he be fully relieved; 
and that he, being relieved, ſhall relinquiſh his 
ſſeſſion, and renounce, and overgive the 
ands to the principal debtor; for which effect, 
it might bear an obligation on the cautioner, 
by his acceptation of this infeftment, ſa to 
do: and then follows the reſt of the pro- 
curatory of reſignation. Here let it be noticed, 
that though this laſt cauſe were omitted, yet, 
by the law, the cautioner could not enter into 
poſſeſſion of the lands till diſtreſſed; and, being 
relieved, the infeftment becomes extinct, and 
falls to the ground, as heing implemented ; 
Erfhine's inſt. book ii. tit. 8. Then 8tbly, An 
aſſignation to the rents, at leaſt ſo much there- 
of as ſhall correſpond to the diſtreſs, and da- 
mage, and expences thereby ſuſtained, to be 
from thenceforth uplifted by him, and bis 
E 2 | fore- 


ww iT+t 06. @ 0 


5s ©@ © PI 


„ AE a, © WER AS ß 8 as a4 


"= ©. 9 
foreſaids, till full relief: and an aſſignation to 
the writs, with an obligement to make them 


forthcoming, becauſe they are ordinarily kept E 
by the granter. gthly, The clauſe of warran- ting 
dice. 1iothly, The clauſe of regiſtration. 1 


11745, Precept of ſeiſin. And 12755, The WM by! 


Clauſe of ſubſcription. ſion 
How many kinds of reverſions are there? upo 
Two; viz. Conventional and legal. ty 
What are conventional reverſions? or 


Conventional reverſions are theſe made be- cha 
twixt parties, in papers apart, or in gremio ju- i tior 


71s; as in wadſets, and annualrents, of which ] 

| Re have diſcourſed already. rem 
What are legal reverſions ? di 
Leegal reverſions are theſe which ariſe from ] 


the law or ſtatute, and not from conſent, and cie! 
require no other ſolemaity than what is requi - me 
ſite to the legal conſtitution of the right, where- WW loy 
upon they follow. Such reverſions are com- hei 
petent, by law, to heritors to redeem lands en 
adjudged from them by creditors, within ten I inf 
years of the date of the adjudication, being a Il rey 
general adjudication by payment or conſignati- WW ſet 
on of the ſums falling due by theſe adjudicati- tin 
ons; but if it be a ſpecial adjudication, the lands I of 


are only redeemable in five years. da 
How are theſe wadſets, and other heritable ne 
redeemable rights, deſtituted and extinguiſhed; tia 


and how do they ceaſe ? 

They are extinguiſhed and ceaſe, either by en 
conſent, called a voluntary redemption ; or by tel 
law, chat is, by uſing a legal order of redemp- 

tion, 


» . ” Li 
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tion, and proſecuting a declarator of the ſame 

before the Lords of Seſſiou. 
How is a wadſet right deſtituted and ex- 
tinguiſhed voluntarily ? 2 | 
That is done one of two ways, viz. either 
by the ceverſer's granting a diſcharge of rever- 
ſion, whereby the right becomes irredeemable, 
upon that diſcharge being regiſtrate within ſix- 
ty days, conform to act of parliament 1617; 
or a wadſet is extinguiſhed voluntarily by diſ- 


charge and renunciation, and grant of redemp- 


tion. 

Is it neceſſary that the lands be reſigned ad 
remanentiam, to diveſt the wadſetter; or is the 
diſcharge and grant of redemption ſufficient ? 

No; a diſcharge and renunciation are ſuffi- 
cient to extinguiſh a wadſet, where no iufeft- 
ment followed; even when infeftment did fol- 
low, to extinguiſh it quaad the granter and his 
heirs; yet, if the wadſet was given to be hold- 
en of the reverſer, and the wadſetter thereupon 
infeft, he muſt reſign ad remanentiam, in the 
reverſer's hands, as his ſuperior, that the wad- 


ſetter may be diveſted, and his right fully ex- 


tinguiſhed to all intents; and the inſtrument 
of reſignation muſt be regiſtrate within ſixty 
days, but the reverſer needs not be infeft of 
new p this caſe, (See reſignations ad remaneu- 
tiam. 

But what if the wadſet be given to be hold- 
en of the reyerſer's ſuperior, and the wadſet- 
ter thereupon infeft ? | F 

Then it is extinguiſhed by a diſcharge and 

3 renun- 
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renunciation, containing procuratory for re- 
ſignuing in the ſuperior's Hands, in favours, 
and for new infeftment, to be given to the re- 
ver ſer, that he may enjoy the lands free of the 


burden of the wadſet right, as he did formerly 


before it was granted. 


Muſt the reverſer, in that caſe be infeft of 
ne w in the wadſet lands? 


If the reverſion is not incorporated in the 
wadſet right, he muſt; for, by the wadſetter's 


public infeftment, he becomes immediate vaſſal 
to the ſuperior, and will ſo continue, till ſome 


other per ſon be infeft: wherefore, in that caſe, 
it is not only neceſſary that the lands be reſign- 
ed, but that the reverfer be infeft of new for 
eſtabliſhing his right; for then he comes to the 
fee as a ſingular ſucceſſor. 

Is the ſuperior obliged to receive back his 
vaſſal, the” reyerler, upon redemption of the 


wadſet lands, when he is only a reverſer apart? 


By our former law he was not, no more than 
He was obliged to receive a ſingular ſucceffor, 


'for he was as ſuch to the ſuperior, although 
the wadfetter, upon the redemption, was ob- 


liged to denude. But, to prevent that, the 
diſponer or reverſer, when the lands were 
wadſet to be holden of the ſuperior, and when 
the reverſion was not incorporated in the wad- 
ſer, uled to gét a letter of regreſs, whereby 
the ſuperior obliged himſelf to receive back 


His vaſſal, when he ſhould redeem his own 


lands: and, even in that caſe, he was infeft of 
new, before he had a complete right to the 


d — A r 
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fee eſtabliſhed in his perſon : and if the rever- 


urs, ion was incorporate in the wadſet right, the 
re- reverſer needed not be infeft of new; for the 
the MW inſtrument of reſignation, duly regiſtrate was 


ſuſficient. But now, ſince the act z th Geo. II. 
c. 50. the fuperior, though he does not grant 
t of leuers of regreſs, muſt receive the reverſer, on 

payment of a year's rent, if he produce a diſ- 
the poſition from the wadſetter, containing procu- 
er's MW raiory of reſignation. If, at executing the wad- 
aſſal MW fer, the ſuperior has granted letters of regrets, 
ome MW He will be obliged to receive him, without pay- 
aſe, ment of the year's rent. 


ign- How are infeftments of annualrent extin- 
for guiſhed voluntarily? | 
the They are extinguiſhed by reſignation or re- 


punciation, and even by intromiſſion of as much 
his of the rents of the lands as will pay the prin- 
the cipal ſum and annualrents due by the heritable 
irt? bond, becauſe they are properly granted for 
han ſecurity of the ſums, and they being paid, the 
for, M Tight becomes extinct, as is the caſe with in- 
gh feftments of relief; and therefore ſingular ſue- 
ob- ccffors buying infeftments of annualrent are 
the not ſecure by any regiſter, but mult reſt on the 
ere warrandice of the ſeller. HM. 
hen Ils a diſcharge and renunciation, ſuppoſing 
ad- it duly regiſtrate, ſufficient for extinguiſhing 
eby ! the annualrent, and good againſt ſingular ſuc- 
ack ceflors, though the annualrent be not reſign- 
wall ed? Or muſt the diſcharge and renunciation 
r of contain a procuratory of reſignation ad rema- 
the aentiam, and the annualrent be n, . 

ES 8 


„ 
ſigned before the infeftment of annualrent can 
be fully extinguiſhed? 

Fo the firſt part of the queſtion, I anſwer, 
That a-diſcharge and renunciation being duly 
regiſtrate is, of itſelf, ſufficient for extipguiſh- 
ing the infeftment of annualrent to all intents, 
and is good even againſt ſingular ſucceſſors; 
Starr, tit. Infeftment of annuatrent, Page 271, 
And therefore there is as little uſe for a pro- ¶ che 
curatory of reſignation in a diſcharge and re- 
nunciation of an annualrent, as for an inſtru- 
ment of reſignation, and the ſame is not abſo- 
lutely neceflary; but yet annualrents may be 
extinguiſhed alſo by reſignation, and when it 
is extinguiſhed after that manner, the diſcharge 
{hould contain a procuratory of reſignation. 

Ho are infeftments of relief extinguiſhed? 

They are extinguiſhed, either by a diſcharge 
and renunciation, or by the principal den s of 
payment to the creditor. uy 

Is it neceſſary the diſcharge and renunci- I ar 
ation be regiſtrate, as infeftments of annual- in 
rent? ti 

No, it is not neceſſary; becauſe infeftments I fi 
of relief, are only temporary rights, and for Il ol 
the cautioner's relief; and fimple payment of Il i! 
the creditor, makes them become null and ex- I 
tin& to all intents, ſince the cautioner is there- I C 
by relieved and freed : neither needs the prin- II 
cipal debtor be of new infeft, becauſe his for- 
mer right revives; but yet it is not amils to 


regiſtrate it, at 1 It Gora the ar the caution- 
er is relieved, - | N hotly 
ou 
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You ſaid formerly, redeemable rights were 
alſo extinguiſhed and taken off by law, viz. by 


yer, Mraiſing of a legal order of redemption, and pro- 
luly W(ccutiog a declarator thereof before rhe Lords. 
iſn- Yes; and this order of redemption, when 


nts, Whe wadſetter of an annualrent will not volun- 
Is; ¶ tarily renounce, or when the heritor deſigns to 
71. Nredeem che lands adjudged from them within 
ro- ¶ ihe years of legal reverſion. 

re-W By whom is this order of redemption uſed? 
ru- The order of redemption is uſed, eicher by 


ſo- Wa perſon having right either to a legal or con- 


be ventional reverſion, or by a procurator for him, 
1 it ¶ ſpecially conſtitute for that effect, conform to 

ge Ma written procuratory in his favours. 
How many parts are there in that order of 

d? redemption ? 

'ge There are two principal pas in al orders 
r's of redemption, whether of conventional or le- 
| gal reverſions; which are, imo, Premonition ; 
ci- Wand 2do, Conſignation; and theſe muſt be done 
al- Win the very exact forms of reverſion in conven- 
tional rights, for equipolent terms are ngt ſuf- 
nts I ficient; and both muſt be by way of inſtrument 


or Hof a notary, and not by a ſummons, or any o- 


of I ther way; as was decided 23d July 1662, Lord 
x- Deſkmentanon contra Hay, 3 11th July 1623, 


e- Crawford contra Livingſton, obſerved by Stair. , - 


n- © But the contrary is now daily followed. 

r- W hat is premonition ? 

to Premonition is an act or deed, whereby the 

n- If reverſer, or his procurator, authoriſed by a le- 
gal e or procuratory, premoniſhes = 

wad- 


fl e 


pverſion. | | 


he 
170] 


ſetter, or annualrenter, or their heirs and fac 
ceſſors in poſſeſſion, by a legal title in their 
perſon pro tempore, conform to the tenor of the 
reverſion, to appear at the place of conſignati. 
on, and receive ſatisfaction conform to the re- 


When and where muſt premonition be uſed? 

I have already ſaid, the rule of this is the 
reverſion: but as premonition is generally up- 
on forty days, in conventional reverſions, they 
muſt therefore be uſed forty free days beſore 
the time of redemption; and, if the wadfetter 
or annualrenter be within Scotland, premoniti, 
on muſt be made to him perſonally, or at hit 
dwelling-houſe, if he has any; and his dwel- 
ling · place muſt be particularly deſigned, far a 
premonition, for want of this, was found null; 
13th December 1626, Earl of Buccleugh con - Nun 
tra Young. But if he be out of the kingdom, Nea. 
or have no fixed place of reſidence, letters of Ner 
premonition will be grated by deliverance of ud 
the Lords, upon ſixty days, for premoniſhing 
him to compear at the time and place ſtipulat- 
ed by the reverſion, and there to receive and | 
implement in terms thereof, Nor 

What if the wadſetter or annualrenter bend 
minor; how muſt the premonition be made PO 


then? pay 


In that caſe, the premonition muſt be madePlac 
to the minor himſelf perſonally, or at his dwel-Y%d 
ling-place, and to his tutors and curators, ei- Nine 
ther generally, at the market · croſs of the ſhire hi 
or ſtewarty wherein the minor reſides, or 0- ut 
| therways 


n 
herways to them perſonally; as was found 
17th December 1629, Lord Camhouſe contra 
Lord Futhmore; and that by way of inſtru- 
nent, proceeding upon letters from the Lords; 
and not by way of inſtrument without them; 
15th June 1680, Gordon contra Earl of 
Queensberry. | 

How are premonitions made, with reſpet . 
o adjudgers, for redemption of lands ad- 
judged? | | 

Theſe premonitions muſt likeways be by 
may of inſtrument, as alſo the conſignation 
hereof; but there is no determined time ap- 
dointed by law on which premonition muſt be 

ade, nor a determined place where config- 
ation muſt. be made, nor the perſon of the 
onſigner; but premonition may be on any 
umber of days ſufficient for the conſignation: 
yea, as Craig and Stair obſerve, though it 
rere upon the ſame days of the conſignation; 
nd as to the other points, what is before ſaid 
of premonition, for the redemption of lands by 
onventional reverſions, is here tobe obſerved 
n legal reverſions; only, in inſtruments of pre- 
monition for legal redemption, the ſpecial time 
nd place of redemption muſt be condeſcended 
pon, that the creditor may attend to receive 
payment of what is due him. The proper 
places to be condeſcended upon are the ad- 
adger's dwelling: place, the grounds of the 
ands adjudged, or the pariſh church within 
which they lie, &c. But if the adjudger be 
dut of the country, that is, out Os 
then 


appear, or appearing refuſe to renounce th 


| caſes, after public reading of the reverſiot 


L 6 I: 
then jetters of premonition vll be granted by 
deliverance of the Lords, to premoniſh him at 
the market-croſs of Edinburgh, pier and ſhor 


of Leith. 


What is conſignation ? 8 

When the time of redemption fixed 7 the 
inſtrument of premonition is come, the reyer: 
ſer, or his procurator duly authoriſed, as faid 
is, comes to the appointed place of redempti- 
on, with a notar and witneſſes, and it is ſuffi 
cient if he comes at any time of the day : and 
therefore if the wadſetter, or creditor, does not 


particulars in the reverſion, or the lands ad 
ae and give up the wadſet right, berita- 

le bond, and decreet of adjudication, abbre- 
viate thereof, and grounds of the ſame, wit 
a ſufficient ratification thereof, containing al 
clauſes requiſite; then, and in either of thek 


procuratory, if there be any, and inſtrumen 
of premonition, by the notary-public, in pr 
ſence of the witneſſes, at the place of redemp 
tion, the particulars contained in the reverſior 
muſt be conſigned in the hands of the particu 
lar perſon mentioned in the reverſion, if an 
be named, and failing thereof, in the hands « 
ſome reſponſable perſon, upon the peril of ih 
conſigner. And if the wadſetter or creditor b 
abſent, public intimation muſt be made, by 
calling him at the molt patent door of the par 
ticular. place; and all this muſt be done accord 
ing to the reverſion in conventional Ne 

or 
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forma pecifggata, and not per equipolentes. See 


Hope's wadſets, Lord Fraſer contra Crichton. 
The conſignation and order of redemption muſt 
be by way of public inſtrument, which. ought 
to bear the haill- order above-mentioned, and 
particularly, the production and reading of 
the reverſion, and procuratory, and inſtru- 
ment of premonition, with the conſignation in 
the redemption of legal re verſions, and the locus 
loci where the confignation was made in both; 


and theſe orders of redemption being uſed, the 


fame are effectual by a proceſs of declarator of 
redemption, at the inſtance of the uſer of the 
order, againſt the wadſetter, annualrenter, or 
adjudger ; whereby the Lords will force him 
to renounce and declare the lands redeemed: 
after which decreet of declarator the lands are 
redeemed and belong to the redeemer. See 
Starr's inſt, lib. ii. tit. 10. Erſhine's inſt, boot 
li, tit, 8. 


* 
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Of PExsoRAL and MoveapLE RIGHTS. 


H A'F-is a perſonal right? 
ww Perſonal rights are tbeſe which bind 
only the granter, and his heirs, and 
not ſingular ſucceſſors, nor the granter's lands; 


ſuch as obligations, bonds, bills, W 
tranflations, * 5 


8 ECT ION I. 


Of obligations principal and acceſſiry, ns 
contradts, tacks, rentals, &c. 


W HAT is an obligation? 

An obligation is defined to be, a le- 
gal tie, whereby we are bound to pay, or per- 
form any thing to another perſon; ſome where- 
of require writ to make them binding, where- 
as others require only writ for probation; i. e. 
cannot be proved without the writ, though 
they be valid and binding without it; fuch as, 
in the firſt caſe, an obligation to grant a diſ- 
poſition of real rights, or lands, and the like; 
and, in the ſecond, bonds, or obligations for 


borrowed money, &c. and the like. And there 


are other obligations that do not require writ 
| at 
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at all; but theſe we ſhall paſs, as foreign to 
our purpoſe, and conſider Written obligations. 
But thoſe are various according to the circum- 
ſtances of one's affairs, and differ according to 
the agreement of parties. | 


How many kinds of written obligations are 
there? 


There are two kitds, viz, Principal and ac- 
ceſſory obligations. | 

Whar is a oeiicipal Sbligstioh ? en 
A principal obligation is that, wherein the 
perſon, or perſons, principally <ddcertied, are 
only bound. 

What is an acceſſory obligation? | 

An acceſſory obligation is that, wherein 
fome other perſon, or perſons, than thoſe 
principally concerned, are bound for the prin- 
cipals, or together with them, called; upon 
that account cautioners, and the obligation 
called, a bond of cautionry; or, a bond with 
principal and cautioner. 

What is a tack ? | 

A tack is a location or contract, whereby 
the uſe of any thing is ſet to the tackſman by 
the proprietor thereof, as the conſequence of 


his property, for a certain hire, called the 
tack-dvty. 


What are the neceſſary clauſes of a rack ? 
'The neceſſary clauſes of a written tack are, /,. 
The parties contractors their names and deſig- 
nations. 2dly, The ſet, or let of the lands, 
by the heritor to the tackſman, for a certain 
ſpecific term of years, which muſt contain the 
2 term 
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term of entry. 23dly, A clauſe of warrandice, 
by the heritor to the tackſman, to warranc the 
| tack, 4thly, An obligement on the rackſman 
to pay yearly a certain tack-duty, or rather 
ſervices, or both, for the uſe and benefit of 
the lands, aud this ſometimes under a penalty. 
5thly, An obligement on both parties to per- 
form the premiſes to each other, under a cer- 
tain penalty, attour performance. 6thly, The 
clauſe of reſignation and ſubſcription. .  '- - 

What is the effect of the tack, with reſpect 

to the tackſman? 


The effect of it is, that, by virtue thereof, 


the tackſman has right to poſſeſs the lands; 
and, being entered into poſſeſſion, which com- 
pletes his right, he cannot be put out of it by 
any ſingular ſucceſſor, during the years there - 
of to run: for it will defend againſt any buyer, 
providing the tackſman duly pays his tack- 
duty. 

Does the tack defend againſt the ſaperior? $ 
getting right to the lands by the cafualty of 
non-entry ? 

No; it will not defend the tenant in this 


caſe, for the ſuperior may remove him at next 


term; but then the rack fleeps during the time 
that the lands are in the ſuperior's hands by 
the non-entry ; and when theſe are expired, 
the tack revives, and the tenant returns to, and 
does poſſeſs the lands during the years of the 
tack that were to run, when the ſuperior en- 
tered into the lands by the non - entry. Er- 
OT” book ii. tit, 6 6, and 11. 8 
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Can the tackſman aſſign the tack, or ſab- 
fet the Jands ? 

If the principal tack be granted to the tackſ- 
man, and his heirs, and aſſignees, and ſub-te- 
nants, then he may do either; but if aſſignees, 


or ſub-renants be not expreſt, he can do nei- 
ther; and if he do, the aſſignation, or ſubſet 


olf the tack is null zþ/o jure, as proceeding a 


non habente poteſtatem &. 

When the tack expires, and the tenant in- 
elines to remove; what muſt he do to be free 
of his poſſeſſion ? 

He ought, in Craig's opinion, 268. 3. to 
give a written renunciation thereof to his land- 
lord forty days before the term of Whitſun- 
day, at, or immediately preceding the iſh; but 
renunciations are now ſeldom reduced into 
writing, when they are not to have effect be- 
fore the iſh, 


® It is not a fixed point, whether a tackſman may ſub- 
ſet the lands without an expreſs power of ſubſetting ; 
Lord Stair, 2. 9. 22. and M*Kenzie 5. f. affirm, he can- 
not, But it was adjudged, Harc. 955, that he might, 
even Where the tack excluded aſſignees per expreſſum ; 
far more ought he to have this power, where the exclu- 
fron of aſſignees is only implied. 
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ORDER aw FORM 
E 

SERVICES before the MACERS: 


AND 


METHOD of obtaining InzzsFTMENT thereon: 


HEN a perſon, poſſeſſed of heritable 
ſubjects, dies, without making any 
diſpoſition thereof in his own life- 
time, the method of making up titles thereto 
varies, according as the defunct was infeft in 
the ſame or not. | | 
If the defunct was never infeft therein, the 
heir needs no farther tiile to complete the right 
in his perſon than a general ſervice. 
But if the defunct was infeft, then the per- 
ſon, called by law to the ſucceſſion, muſt be 
ſerved heir in ſpecial, in ſuch lands, heritable 
bonds, &c. as his predeceſſor was infeft in, aud 
thereupon muſt alſo be infeft himſelf, except 
where the lands, &c. hold of a ſubject - ſupe - 
rior; for, in that caſe, the ſubje&-ſuperior 
commonly grants a precept of clare con/tat, 
which ſayes the trouble of n 
1 8 8 ſer 
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ſervice; and upon that precept of clare conſſi 
the heir muſt be infeft. And this method « 
entering by precept of clare conſtat is alway 


cular] 
vice © 
A ge 


gacers, 


followed, where the lands hold of a fubjeaMty, bai 
becauſe thereby the expence of the ſpecial ſer heir | 
vice is ſaved, which is very conſiderable: forſheir ju 
the diſtinctions laid down in our law books, off But: 
a precept of clare conſtat being not an unive ede be 
ſal ſufficient title, ſeems of very little uſe infffluriſdi] 


eir is 
re fe 


practice. 

Theſe ſervices proceed upon brieves directed 
furth of the chancery; or when regalities were he ſer 
erected with chapel and chateery within them · Me juc 
ſelves, (but which laſt is now aboliſhed byſiog ' 
20mo Georgii 2di.) upon theſe brieves directed his be 
furth of ſuch regalities; which brieves are ahhzve 
warrant to the judge-ordinaty to enquire, by the 
a jury, into the truth of the points contained Khiciſdi 


in the brieve; which are fo fixed and known, Whis ff 
that it is needleſs here to take notice of them: ſerſor 
Only it may be. obſerved, that whether a ge- Niere 


neral or a ſpecial ſervice be intended, the 
brieve is {till the ſame; although, in a gene- 
ral ſervice, there are no more than two of the 
heads anfwered; viz. That the defunct died at 
the faith and peace of the king; i. e. That he 
was never guffty of high treaſon; and that the 
raifer of the brieve is next and lawful heir: 
It is commonly added alfo, that he is of a law- 
ful age; though it ſeems of no conſequence 
whether it be added or not. TS 
Ia ſpecial ſervices the Whole heads of the 
brieve mult be anſwered ; as will be'more par- 

sf. ricularly 


| E 
cularly ſeen from the example of a ſpecial 
rvice after ſet down. | | 
A general ſervice may be expede before the 
acers,” or any ſheriff, ſtewart, bailie of rega- 
ty, bailiary, or burrow; whether the defun& 
heir have their lands or reſidence in any of 
cir juriſdictions or not. | 

Burt a fpecial ſervice regularly ſhould be ex- 
ede before the judge-ordinary, within whole 
riſdiction the ſubject is ſituate, to which the 
cir is to be ſerved: And where the ſubjects 


= 
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ehre ſeveral, and lie in different juriſdictions, 
relhe ſervice ought to be expede before each of 
n. 


e judges thereof, for the reſpective ſubjects 
ring Within their juriſdictions. But though 
tis be the regular way, the Lords of Seſſion 
ave been in long cuſtom to grant commiſſions 
o their macers, as judges in that part of the 


his ſpecial effect, that the ſervice of a certain 
erſon may proceed before them. And altho? 
here was an act made, Jas. V. p. 6. c. 80, to 
epreſs this in ſome meaſure, yet it is entirely 
eglected and gone into deſuetude; for a war- 
ant for that purpoſe paſſes of courſe by the Or- 
inary on the bills, and is generally deſued 
here the ſubjects lie in different juriſdictions, 
fave the expence of different ſervices. | 
It may be noticed, that, by a deciſion ob- 
rved by Haddington, 2oth June 1626, John- 
on contra Maxwell, it ſeems found, that a 
rvice, before the ſheriff, to lands within a 
ſtewartry is null. But by another deciſion, 

marked 


n 


riſdiction where the ſubjects are ſituated, io 


wing 


whereby D, heir to B, is called to the ſucce 


„ 
marked by him later, viz. NO 1247; of his 
collection, when joined With sth. June 1606, 
L. Baillie, alſo marked by him, the 'contrary 
ſeems found, as to a ſer vice, before the ſhetiff 
of lands within a regality; and 1 in thele thy 
Point is pretty well argued. | 

The writers to the ſiguet ire the cbly per 
ſons who'can be clerks to theſe fervices before 
the macers, by ſtatute Ch. II. p. 2. f. 3. C. 16 
And as titles to the greateſt eſtates are common 
ly made up in that way, it will be of uſe ig 
practice to ſet down forms of theſe fervices. 

Here it may be fit to notice, that fervices o 
lands, holden of burgage, are never expede 


before the macers, but always before the bai 


lies of the burgh ; they having a particular 
form of their own, of cognolcing by baſp ad 
ſtapple, as it is called: At the ſame time wit 


which cognition, they give infeftment; and 


the clerk of the bargh muft be notary theret 
by act of parliament. 

In expeding rack whether IPersn or ge 
neral, care muſt be taken to ſerve the peclot 
heir to the proper predeceffor ; and that is, tt 
the te is whom the fee was laſt dul 
veſte | 

For an example of this; A apoöse cer 
heritable ſubjetts to B, in liferent, and to 0 
and his heir, in fee; whom failing, to the hei 
of B. We ſhall ſuppoſe C, and is heirs fal 


ſion : now, he is to ſerve himfclf heir of pre 
viſion to C, and not to B; although: he is 4 
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4 to the ſucceſſion, as heir deſignative to B, 

decauſe C was laſt in the fee. And if C had 
Jad a ſon named F, who had been ſerved heir 
Wo his father, and then died, D, in that caſe, 
Vould ſerve. heir of proviſion 10 F, becauſe the 
Wight was laſt veſted in his perſon.” And great 

are ought to be taken, to ſerve an heir to the 
Nroper predeceſſor, and not to paſs by any one 
a whom the right may have been laſt veſted, 
Ticher by diſpoſition, or. ſervice; for, in this 
aſe, if D were to ſerve heir to C, without 
Woticing. F, his ſervice would be void: but if 

, though ſurviving. his father, had died be- 

ore e a ſervice, then D would ſerve 
Meir to C, without regarding F, as the right 
s never properly veſted in his perſon, 
all Few. miſtakes of, this kind happen in ſpecial 
ah ervices, becauſe it is always eaſy, to know who 
ras laſt infeft. But ſometimes in general ſer- 
ad =_ people are moſt apt to commit miſtakes, 
Sy ſerving. heir to the perſon, in whoſe favours 

he diſpoſition, &c. was originally granted, 
ithout noticing the. intermediate predeceſſors, 
tho may have had right, either by general 
ervice, - or voluntar conveyance. And there- 
dre, before expeding any ſuch ſervice, the 
eiunct's papers ought N to be ſearch» 
, and even the records. of chancery, where 
he ſuhject is of conſequence, to prevent any 
ſtale, which are ſo ready to happen. 
The next thing that is to be conſidered by a 
iter, who, is to make up a gentleman's titles 
o his eſlate, is, whether 2 general or ſpecial 
all ſervice 


chat, where the defund is infeft, the heir mul 
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E 
ſer vice be required. At firſt one would think 
there would be no great difficulty in this point 
For if, as is already ſaid, tis a general rul 


have a ſpecial ſervice; and, where he was ne 
iofeft, the heir may take up the right by 
general ſervice; nothing further is neceſſa 
than to enquire whether the defunct is iufef 
or not: yet it is to be obſerved, that this | 
only a general rule, in the caſe where a ſup 
rior diſpones to one, whom he truly deſigns 
retain for ever as his vaſſal, and gives out hi 
lands to be holden feu, &c. only de me : Bi 
where this vaſſal diſpones to a ſub-vaſlal bak 
or de ſe, and the precept of ſeiſin relates 
neither, and there is a procuratory of reſign 
tion in the diſpoſition, there, although tt 
ſub - vaſſal be infeft on the precept, which, 
confirmation, is conſtructed as a baſe infe 
ment, (but only for the ſub - vaſſal's advantag 
that it might not, till that time, be null, whic 
it would be, if conſtructed a public infeftment 
for by no means is there a baſe perpetual ul 
vaſſalage intended, elſe even confirmatic 
would not render it public); yet till, as tl 
procuratory of reſignation would be execu 
the ſub · vaſſal's heir may either make up 
titles by a general ſervice, and reſigning on i 
procuratory; and thereafter, to denude | 
ren of the right of property, which 
ood in his perſon by the baſe infeftment take 
in his favours; and to conſolidate the fan 
with the right of ſuperiority thereof, whic 
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he takes up by the iafeftment on the procura- 
tory of reſignation, grant to himſelf a precept 
of clare cunſlat, in that ſub-vaſlalage, and take 
infeftment thereon, which will effectually con- 
tolidate both in his perſon; or he may procure 


the ſuperior to confirm his predeceffor's baſe 


infeftment, which will render it public, altho? 


granted after the death of the perſon infeft, 


and then may take up the lands by a ſpecial 
ſervice, as heir to his predeceſſor. 

The firſt method is to be choſen when the 
lands hold of the crown, as being of much leſs 
expence. And the laſt method is commonly fol- 
lowed where the lands hold of a ſubject ſupe- 
rior; who, at the fame time that he confirms 
the predeceſſor's infeftment, alſo grants pre- 


cept of clare con/tat in favours of the heir, 


both on the ſame ſheet of parchment; and the 
heir is thereupon infeft, which completes his 
title. | * n 

Upon this head alſo it may be obſerved, that 
it happens frequently, that one, who has right 
to lands to himſelf, and certain ſeries of heirs, 
and ſtands infeft in them accordingly, before his 
death, grants a diſpoſition thereof to another 
ſeries of heirs: now, though here the deſunct 


was infeft, and ſo, according to our general 


rule, a ſpecial ſer vice would ſeem neceſſary, 
yet, as the infeftment is not to theſe heirs to 
whom he has diſponed, ſo tis impoſſible they 
can be ſerved heirs in ſpecial in the lands: 
But the way they have to make up their titles, 
is, to ſerye heirs in general in order to make 


up 


bly „ | 
up a title to the diſpoſition, and then, either 
infeft on the procuratory of reſignation, or on 
the precept of ſeiſin, as they think proper; 
or, if the firſt ſeries of heirs have (before they 
can get that done) taken up the lands by a ſpe- 
cial ſervice, the ſecond may raiſe an action, on 
the paſſive titles, againſt them, to denude; and, 


thereafter, adjudge in implement, and, for ſe- | 


curity, inſtantly. inhibite on the dependence. 
Another caſe ſometimes. occurs, which may 
be here mentioned; and it is this: A fiar infeft, 
diſpones his lands to his heirs-male, (without 
mentioning to himſelf and his heirs-male, as is 
uſual), whom failing, to A B, with procurato- 
ry and precept: The heirs-mail fail; Query, 


How ſhall A B make up his titles to this diſpo- 


ſition? The difficulty of ſerving heir in gene- 
ral of tailzie, &c. is, That the defunct was not 
© kar in the diſpoſition; ſo that the heir who 
ſerves cannot properly take it up by a general 
ſervice, becauſe the right to be ſo taken up was 
not in the diſponer's perſon, This flowed 
from an inaccuracy-in ſtile; for the fiar ſhould 
have diſponed to himſelf, and his heirs-male, 
whom failing to A B. Some lawyers thought, 
that, as the lands held of the crown, a charter 
of reſignation might be taken to A B, which 
would paſs periculo petentis, and be good; but 
that a ſervice was not competent: Others again 
thought, that a general ſervice was competent 
to carry that diſpoſition, and neceſſary, ſo as 
it might be made appear that the heirs-male 
had failed; and that the diſponer, notwith- 
ü | | ſtanding 
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landing that he diſpones to heirs- male, ſtill 
continues fiar. For during his lifetime he 
could have no heirs-male; and as the fee can- 
not be in pendente, it muſt remain with him- 
ſelf : So that A B, to make up a title to that 
diſpoſition, ought to ferve heir of proviſion in 
general to the diſponer, and thereby carry right 
to the diſpoſition; and either upon the procu- 
ratory or precept he may obtain himſelf infeft. 
But that it was impoſſible that A B could paſs 
a charter upon that diſpoſition, which would be 
neffectual, unleſs upon a general ſervice; and 
that, though it might paſs the exchequer, as 
any thing will do, it certainly would. be good 
for nothing: And this opinion was followed 
as moſt ſecure; and, before taking the charter 
of reſignation, A B was ſerved heir-male in 
general to the diſponer: and though the ſpe- 
cial ſervice might have been competent, as the 
eſtate ſtood to heirs-male, and A B was heir- 
male; yet it was ſhunned, becauſe of the by- 
gone non-entry duties, which were great. 
When a perſon is 10 be ſerved heir, whe- 
ther in general or ſpecial, he muſt either at- 
tend the ſervice, and ſign the claim himſelf, 
or he muſt grant a procuratory ſpecially for 
that effect, otherways no court will expede a 
fervice in his favours, becauſe of the danger of 
bringing an heir under an univerſal paſlive title, 
which no court will do, but upon the heir's 


own conſent; and no general factory will be 
ſufficient. 88 
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The form of the procuratory follows: only 
we may obſer ve, that there we ſuppoſe, the 


caſe of an heir to be ſerved, who is clogged 
with no tailzie; but, where there appears any 
difficulty, the way and manner of taking notice 
of the tailzie, and inſerting the conditions, &c. 
ſhall be ſer down, ' 


Precuratory for ſerving one beir. male to his pre- 
dereſſer. 


J. H. of A. eldeſt lawful ſon of the deceaſt 
4 J. H. of A. hereby conſtitute  _ 


And each of them joint- 


ly and ſeyerally, to be ny procurators and 
attornies; with full power, warrant, and com- 
miſlion, for me, and in my name and behalf, 
to purchaſe, and procute me duly and lawful- 
ly ſerved neareſt lawful heir- male of the body 
of the ſaid deceaſt J. H. of A. my father, in 
ſpecial, in all and ſundry lands, heritages, an- 


nualrents, and others, wherein my ſaid father 


died laſt veſt and ſeiſed; and to procure ſuch 
ſervice duly retoured to the chancery; and 
thereafter to obtain me duly and lawfully in- 
feft and ſeiſed in ſuch lands and eſtate: and 
thereupon, and upon all and ſundry the pre- 
miſes, to aſk and take inſtruments and docu- 
ments, one or more; and generally all and e- 
very thing thereanent to do, which I might do 
my ſelf if perſonally preſent. Ratifying here- 
by, and holding firm, all and whatever things 
my ſaid procurators ſhall lawfully do, or cauſe 


to 


1 ] d 
to be done, in the premiſes. And for greater 
ſecurity, 1 conſent, &c. | Te 

N. B. This muſt be wrote on ſtampt paper. 

Having got this ſigned in common form, the 
next ſtep is, that the writer draws a bill to the 4 
Lords, for a commiſſion to the macers; which y 
runs as follows. 


Bill to the Lords, for a commiſſion to the macers. 


Lords of Council and Seſſion, Unto | 

your Lordſhips ſhews your ſervitor % 
J. H. oA. eldeſt lawful ſap of the deceaſed f 
J. H. of A. That I am to raiſe brieves furth of +3 
our ſovereign Lord's chancery, for ſerving me = 
neareſt lawful heir-male of the body of the ſaid | 1% 
deceaſed J. H. of A. my father, not only in 
general, but likeways in ſpecial, in all and ſun- | | 
dry lands, heritages, annualrents, and others, 
wherein my ſaid father died laſt veſt and feiſed,. 
as of fee, at the faith and peace of our ſove- | 
reign Lord, lying within the ſheriffdom of L. = 
and R. and regality of &c. reſpectively. But 3 
that in regard ſeparate ſeiſins within the ſaid . | 1 
different juriſdictions are chargeable and tedi- 
ous, and ſeveral queſtions and debates may a- g 
riſe anent the ſerving of the ſaid brieves, which . 
cannot be ſo well determined before the ſhe- li ml 
riffs of the ſaid ſheriffdoms, or their deputes, Wo 
That therefore neceſſary it is to have the ſaid 
brieves ferved before your Lordſhips four or- 
dinary macers, or any two of them jointly, as 

; G 3 mern, 
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meriſfs, Nec. for-thar-effeR, of the ſaid reſpec- 


tive ſheriffdoms of L. and R. &c. and that with- 
in the parliament or new ſeſſion - houſe of Edin- 
burgh, as the moſt fit and convenient place, where 
all parties having, or pretending to have, inte- 
reſt, may be heard to oppone or object; and any 
doubts which may happen to ariſe may be beſt 
reſolved and determined, Herefore, I beſeech 
your: Lordſhips to grant warrant to the direc: 
tor of his Majeſty's chancery, and his deputes, 
to emit and direct furth of the ſaid chancery, 
a commiſhon, under the quarter ſeal, (other- 
ways called, the teſtimony of the ſea), to be 
made uſe of within Scotland, in place of the 
great ſeal *. in due and uſual form of 
chancery; making, conſtituting, and ordain- 
ing the ſaid four ordinary macers before your 
Lordſhips, or any two of them jointly, ſheriits 
or bailies of regality, &c. for that effect, of 
both, and each of the ſaid ſheriffdoms of L. and 
R. And giving, granting, and committing: to 
them, or any two of them jointly, as ſaid is, 
his Majeſty's full power, and ſpecial command, 
to fit within the ſaid parliament or new ſeſſion- 
houſe of Edinburgh, for ſerving of the ſaid 
brieves: And, for that end, to receive, open, 
and cauſe duly proclaim the ſame ;. and to begin, 
affirm, and fence courts one or more, and, if 
needful, to continue the ſame; and to make, 
conſtitute, and ordain elerks, ferjeants, offi- 
eers, dempſters, and all other neceſſary mem- 
bers of court, for whom they ſhall be anſwer- 
able; and to chuſe a ſufficient number of 2 
| 8 


rr 


l 

ſons of inqueſt, moſt proper, and leaſt ſuſ- 
pected, and ho beſt know the verity of the 
matter, and cauſe them appear accordingly, and 
paſs upon the inqueſt of the ſaid brie ves, each 
perſon under the pain of IL. 40 Scots money; 
and generally all and every other thing requi- 
ſite and neceſſary, in and anent che premiſes, 
to uſe and exerce, as fully and freely as the 
ſneriffs of the ſaid ſheriffdoms might have 
done therein themſelves reſpectively, if the 
ſaid ſervice Had been led and deduced by, and 
before them: And tbat your Lordſhips may 
admit and declare the ſaid parliament, or new 
ſeſſion· houſe of Edinburgh, to be as lawful and 
ſufficient, to the effect foreſaid, as if the ſame 
were the tolbooth, or other uſual court place 
of the reſpective head burghs of the ſaid 
ſheriffdoms of L. and R. And may like ways 
diſpenſe with the time of vacance, if any 
ſuch ſhall happen to be during the time of the 
ſaid ſervices; and to declare the ſame to be 
equally good and ſufficient, as if done in lau- 
ful time of ſeſſion. According to juſtice, and 
your Lordſhips anſwer. 

This is ſigned by a. writer to the ſignet. 


On the back of this bill is written by the 


under-clerk, Apud Edin. Decem. fiat ut peti- 
tur; diſpenſing with the place and time of 
vacance; which is ſigned by a Lord and a clerk. 
Upon giving this into the chancery, the par- 
ty obtains a commiſſion to the macers, which 
is not neceſſary to be here ſet down, as it is not 
wrote by a writer to the fignet, and beſides, ir 
is 
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is almoſt wholly the bill turned into Latin; on- 
ly it differs in this, that the place appointed to 
the macers to meet in, is, infra pratorium no- 
ſtrum de Edin. which is declared as lawful, a 
fe eſſet pratorium capitalium burgorum, dict. vis 
cecomitatum ; and the jury is pointed out to be 
perſonarum dignarum, &c. infra bondas et ju- 
riſdictiones pradict. habitant. et quatuor diſ- 
medietatis circumjacent ; though the firſt of 
theſe is contrary to the warrant of the com- 
miſſion, viz. the Lords bill, and contrary to 
the retour; and ſcarce a reaſon can be aſſigned 
for the ſecond : Both are in difuſe, and the ſe- 
cond was beginning to be ſo even in Craig's 
time, 4b. ii. p. 28. The commiſſion goes on, 
and bears a warrant to all perſons to obey the 
macers, as ſheriffs of the ſaid ſheriffſdoms, un- 
der all pains competent: and it bears to be 
given under the teſtimony of the ſeal ordain- 
ed to be uſed, &c. at Edinburgh, of the date 
of the deliverance of the bill; and, ex delibe- 
ratione Dominorum Concilii et Sefſionits ; and 
bears, on the back, to be written and ſealed, 
&c. (as all writs that paſs the ſeal do) by the 
director of the chancery. | 
Thereafter, the commiſſion is taken to an 
under-clerk of ſeſſion, that the macers may ac- 
cept, and give their oaths de deli, before the 
Lord Ordinary ; this they having done, that 
under-clerk writes on the back of the commiſ- 
fron, as follows; Art Edinburgh the day 
of years, The which day, in preſence of 
2 one of the Lords of Council and Seſſi- 
* on 


C007] ; 
« on, compeated J. G. &c. the four ordinary 
macers before the ſaid Lords, and accepted 
© the within commiſſion, and gave their oaths 
for their faithful adminiſtration of the briete 
and office thereby committed tothem ; where» 
upon H. C. writer in Edinburgh, aſked, and 
took inſtruments in the hands of A. F. one 
* of on under-clerks of ſeſſion. (Signed) 
A. F. 

Together with this commiſſion, there are 
given out to the party from the chancery, as 
many brieves as there are ſheriffdoms or other 
juriſdictions, within which the lands to which 
he is to be ſerved lie. The form of the brieves 
s ſo well known, that tis needleſs tocopy them; 
only it may be obſerved, that the direction runs, 
eorgius, Sr. Dilettis noſtres quatuor clavige- 
is ordinariis, coram Donunis noftris Cancilii et 
Monis, vel quibuſcunque eoruMuobits conjure 
um vicecomitibus naſtris vicecomitatur de L. in 
bac parte, ſpecialiter conſtitut. virtute — 
mis, ſub teſtimanio ſigilli, inibi ſpeciſicut. ſalut. 
andamms, &c. The only heads of the brie ves 
n which there occurs any variation are the two 
Wt, which muſt be adapted to the different 
Waſes that occur: And the firſt head, after in 
qubus terris, &c. J. H. inſtead of pater lateris 
reſentium, which would follow in the preſent 
aſe, will often be inſert, avus, proavus, frater, 
xc, as the caſe is: And inſtead of the ſecond 
lead, which, in the preſent caſe, would be, 
i dict. J. H. fit filius legitimus, natu maxi- 
us, et legitimus, et propinquior heres 3 
dicl. 
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dif. quondam J. H. ſui patris, &c. if the ſuc 
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ceſſion come by line, it will run ſimply, / ji 
legitimus et propinquior heres dict. &c. But if 
it come by proviſion of infeftment, given to: 
man and his wife in conjunct fee, and the hein 
to be gotten betwixt them, it is ſaid in the 
brieve, / ſit legitimus et propinquior heres ejuſd 
quond. J. H. inter ipſum et ſuam ſponſam procre 
atus, de dict. terris, &c. And if the ſucceſliÞy 
on comes by tailzie, to the end of the articleprder 
directed in the caſe of an heir of line, is add 
ed, ratione tailia; or if 'tis by proviſion, // 
legitimus, &c. heres proviſionis: And the chan 
cery make out the brieve conform to a note g 


ven to them by the writer for that purpoſe Dur. 


Thoſe who chuſe a general retour, beſide th hrs 
ſpecial one, will be obliged to take out anothe F. 
brieve for that purpoſe, becauſe every ſervic Hei 
muſt have a bMeve annexed to it, when retour 
ed to the chancery; but that will differ in nc 
thing from the others; for altho' che retours dif 
fer, and that the one is general, anſweriuy 
only ſome of the heads, and the other ſpecial 
anſwering all the heads of the brieve, yet thi 
brieves are ſtill the ſame. 

From what has been already ſaid, an obſer 
vation will occur to every one, that there is! 
veſtige here of the macers having any juriſdiq; 
tion qua macers; every thing points to the col 
trary; they are but judges by commiſhon, an 
qua ſheriffs in that part: and it would ſeeiirtue 
the king can give his juriſdiction to whom 
pleaſes; neither is it any argument to the col 

, trar) 
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trary, that advocation of ſervices to the macers 
Are often paſſed by the Lords. For ſuch ad- 
tMvocations are ſtill only paſſed to them qua ſhe- 
riffs in that part. Vide the ſtile of ſuch an ad- 
Nocation, Dallas, p. 486, and 487. and Stair 
ib. iv. tit. 3. $18. 
The next thing to be done is, that the ma- 
ers proceed to execute their office: And/tho?, 
VV prax:, the whole acts of court are common- 
Wy wrote together, yet it will agree more to 
le rder to write them here ſeparately. 
But before ſetting down the forms, it ſeems 
needleſs to tell the manner of procedure, be- 
auſe it will appear from the acts themſelves. 


wurts of the ſervice of the brieves iſſued furth of 
his Majeſty's chancery, at the inſtance of 
J. H. of A, for ſerving him neareſt lawful 
via Heir. male of the body of the deceaſed J. H. of 
dur A. his father; holden within the parliament 
nol or new ſeffion- houſe of Edinburgh, in the 
dif} manner after-mentioned, the days after ſpe- 
* cified, viz. | 
cis 
AT Edinburgh the day of yeare, 

and within the parliament or new ſeſ- 
bſerſſon-houſe of Edinburgh, Compeared perſon- 
is oily J. G. &c. the four ordinary macers before 
iſdichde Lords of Council and Seſſion, as ſheriffs of 
- confſde ſeveral ſheriffdoms of and ſpecial- 
, an conſtituted, to the effect after-mentioned, in 
ſecnirtue of his Majeſty's commiſhon after ſpeci- 
m ned; and alſo compeared A. C. as one of his 
e col pro- 
trat) : 
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b rocurators, fpecially conſtitute by the ſaid 
H. of A. eldeſt lawful ſon of the ſaid deceaſ 
J. H. of A. and produced his Majeſty's com- 
miſſion, by deliverance of the Lords of Coun- 
eil and Seſſion, and paſt under the teſtimony 
of the ſeal appointed, in conſequence of th 
union of Scotland and England, to be made 
uſe of in Scotland, in place of the great fea} 
thereof, making, conſtituting, and appointing 
the four ordinary macers of ſeſſion, or any twc 
of them jointly, ſheriffs of the two ſheriffdom 
before ſpecified for ſerving the two brieve: 
(to be iffued furth of our e 1 Lord 
chancery, for cognoſcing the ſaĩd J. H. neareſ 
lawful heir - male of the body of the ſaid de 
ceaſed J. H. his father), in ſpecial, in all and 
ſundry lands, heritages, annualrents, and « 
thers, in the fee whereof his ſaid father die 
laſt veſt and feiſed, at the faith and peace 
our ſovereign Lord, within the ſaid two {b 
riſſdoms; containing diſpenſation anent the plad 
and time of vacation, if any ſuch ſhoald hap 
pen; and dated the day of and ſealed 
the of the ſame month; with the ſaid ma 
cers their acceptation of the ſaid office, on 
back of the ſaid commiſſion, dated the 0 da 
of laſt, ſigned by the Lord M. one of th 
faid Lords of Seſſion, and A. F. one of t 
under-clerks of Seſſion, bearing, that the ſa 


macers had made faith de deli adminiſtration: 
and alfo produced a procuratory, and patet 
letters, granted by the ſaid J. H. of A. 
blank perſons, conſtituting and appointing my | 
joint 


7 


* 


f 8 4 

jointly and ſeverally his lawful and irrevocable 
rocurators and attorneys, for procuring him, 

the ſaid J. II. of A. duly and legally ſerved 

and retoured neareſt and lawful heir forefaid, 

of his ſaid deceaſed father, dated After 


production of which commiſſion, acceptance, 


and procuratory, the ſaid A. C. attorney fore: 


ſaid, deſired the ſaid macers to proceed to exe, 
cute the office of ſheriffſhip thereby committed 
to them: And accordingly, the ſaid macers e- 


lected and choſed writer to the ſignet, 
to be Clerk to all the courts, for ſervice of the 


 faid 


Fi H. now of A. as heir aforeſaid: As ab 
ſo, A. T. and P. S. jointly and ſeverally, to be 
officers; and J. W. to be dempſter for the 
courts of the ſaid ſervices; and who being all 
ſolemaly ſworn, made faith de fidelt adminiſtra- 


tione. And then the ſaid court was fenced, in 
name and authority of his Majeſty, and by or- 


der, and in name aud authority of the ſaid ma- 
cers, as judges by the ſaid commiſſion. , And 
the court betag ſo fenced, the faid A. C. at- 
torney foreſaid, produced two ſeveral brieves 
iſſued furth of his Majeſty's chaucery, direct- 
ed to the ſaid macers, or any two of them, as 
ſheriffs of the ſaid ſheriffdoms of and 
and purchaſed at the inſtance of the ſaid J. H. 
of A, for cognoſcing him neareſt and lawful 
heir-male of the body of his ſaid father, in all 
and ſundry lands, and other heritages, within 
the ſaid reſpective ſherifdoms, wherein his ſaid 
father died Jaſt veſt and ſeiſed, as of fee, at 
the faith and peace of our ſovereign Lord. 
e And 
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And the ſaid two brieves being openly and 
publicly read, the ſaid judges appointed both 
the ſaid brieves to be ſerved within the parlia- 
ment or new ſeſſion-houſe of Edinburgh, up- 


on the day of next to come: and 


ordained the ſaid A. T. and P. S. officers, 
jointly or ſeverally, to paſs to the reſpective 
market · croſſes of © and head · burghs 


of the foreſaid ſheriffdoms of upon one 


of the ordinary market: days of the ſaid re- 
ſpective head · burghs, in open time of market, 
and in preſence of famous witneſſes, and there 
and then, reſpective and ſucceſſive, to duly and 
lawfully proclaim the ſaid brieves to be ſerved 
within the parliament or new ſeſſion-houſe of 
Edinburgh, the ſaid day of next to 
come, in the hour of cauſe, with continuation 
of days, and with certification according to 
law; and to obſerve the whole order preſcrib- 
ed by act of parliament, (Jas. IV. p. 6. c. 94.) 


anent proclamation of brieves, in all points. 


And alſo, the faid judges ordained the ſaid of- 
ficers to ſummond a proper inqueſt, to attend 
ſaid place and day, and each perſon under the 
pain of L. 40 Scots. Likeas, the ſaid Judges 
granted and ſubſcribed a precept to the ſaid of- 
ficers for that effect, of this date; and cauſed 
deliver to them the ſaid brieves, to be proclaim- 
ed accordingly: And then the ſaid judges ad- 
journed the court to the ſaid day of 
next, then to be held in this place; and con- 
tinued the ſervice of the ſaid brieves to the ſaid 
day, in the hour of cauſe; ordaining all par- 
| ties 


ang — = ww = 2 2 wu ws ws —— — ALL. ms a 


Lo 4 | 
ties having intereſt, then and there to attend, 
whereof they were lawfully warned, apud 
acta; and whereupon, and upon all and tun- 
dry the premiſes, the ſaid A. C. attorney fore- 
ſaid, aſked and took inſtruments in the hands 
of the ſaid clerk of court. 


This the macers ſubſcribe. 


Here it may be proper to obſerve, that our 
older ſtileiſts, as Dallas, &c. vary the form of 
the procedure, in this, that they make the 
judges. to ordain different clerks, &c. for the 


different courts; the reaſon of which ſeems 


not ſo obvious. They alſo extend judicial inſtru- 
ments, under the hands of the notary who was 
clerk to the ſecond court, of the whole proce- 
dure of the firſt court, and the like as to the 
ſecond court, under the hand of the clerk of 
the firſt court. The uſe whereof perhaps was, 
that the party, who was ſerved, might have, 
in his own hands, ſome documents of the regu- 
lar procedure of the ſervice, to be produced in 
caſe of an improbation or reduction ; and ic 
was neceſſary that theſe inſtruments ſhould be 
ſigned as ſaid is, and not the inſtrumeuts of the 
firſt court, by the clerk of the firſt court, &c. 

becauſe it would ſeem a little abſurd for one to 
be notary to an inſtrument, which bore, that 
he himſelf was elected into an office; and, for 
that reaſon, it is the general practice to have 

always two clerks, who extend inſtruments on 
each others creation; and as the trouble of 
getting two clerks is inconſiderable, it ſeems 
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niore udeilendle to uſe that method; us it hab 


been the antient practice; but it is unrecefſary 


to ſet down examples of the inſtruments, and 
the variation it makes in the acts of courts, as ex- 


amples of theſe are abundantly exact in Dallas. 


During the ſitting of this court, the macers 
grant a precept to the officers to execute the 


brieves, which follows. 


WE two of the four ordinary ma- 
cets before the Lords of Council and 
Seton, as ſheriffs of the ſheriffdoms of 2 
and ſpecially conſtituted by virtue of his 
Majeſty's commiſſion, by deliverance of the 
faid Lords of Seſſion, under the teſtimony of 
the feal, appointed, iu conſequence of the uni- 
on berween-Scotland and England, to be made 
uſe of within Scotland, in place of the great 
ſeal thereof, directed to us the ſaid macers, or 
any two of us jointly, for fitting in the par lia- 
ment or new ſeſſion-· liouſe of Edinburgh, as 
judges of the reſpective juriſdiftions foreſaid, 
for ferving of two ſeveral brieves, iſſued furth 
of his Majeſty's chancery, to us, or any two 


of us jointly, as judges forefaid; and purchaſed 


at the inſtance of J. H. of A. eldeſt lawful fon 
of the deceaſed J. H. of A. for copnoſcing and 
retouring the ſaid J. H. of A. neateſt and lawful 
heir-male of the body of the ſaid deceaſed J. H. 


of A. his father, in ſpecial, in all and fundry 


lands, Reritapes, annualrents, and others, with- 
in the faid ſheriffdom, wherein his ſaid —_— 
di 
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died laſt veſt and ſeiſed, at the faith and peac 
of our ſovereign Lord; and as having, by the 
ſaid commiſſion, his Majeſty's full power, and 
ſpecial warrant, to receive, open, and cauſe 
proclaim the ſaid brieves, to begin, affirm, 
fence, and continue courts, one or more, for 
ſerving thereof, to make, create, conſtitute, and 
ordain, clerks, ſerjeants, dempſters, officers, and 
all other neceſſary members of court, to ſummon 
the inqueſt to paſs thereupon; and todo all other 
- things requiſite thereanent: and, as having ac- 
cepted of the ſaid commiſſion, which is dated 
the day of and ſealed the 
of ſame month and year, have made, conſtituted, 
created, and ordained, and hereby make, &c. you 
A. T. and P. S. and each of you, jointly and ſe- 
verally, our very lawful and undoubted officers, 
to the effect after ſpecified, of the ſaid ſherift- 
doms of and with full power and 
commiſſion to you, jointly and ſeverally, as 
ſaid is, to paſs, in his Majeſty's name and au- 
thority, and ours, to the reſpective market- 
croſſes of the head-burghs of the ſaid ſherifl- 
doms, ſucceſſively, upon a lawful market-day, 
and there, between eleven aud twelve of the 
clock forenoon, in time of open market, and 
in preſence of famous witneſſes, to duly and 
lawfully read and proclaim the ſaid two brieves 
reſpectively, or cauſe the ſame to be read and 
proclaimed by another, (the words being alſo 
pronounced by one of you our ſaid officers) : 
viz, The one of the ſaid brieves, directed to 
us as ſheriſls of R. at the market-croſs of R. 

H 3 as 
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as head - burgh of the ſheriffdom thereof; and 
the other of the ſaid brieves, directed to us as 
theriffs of the ſaid ſheriffdom of L. at the mar- 
ket . croſs of L. as head · burgh of the ſaid ſhe · 
ridom thereof; and both the ſaid brie ves to 
be ſerved within the parliament or new ſeſſion- 
houſe of Edinburgh, the day of 

next to come, in the hour of cauſe, with con- 
tinuation of days, before us the ſaid macers, 
or any two of us jointly, as ſheriffs, to the ef- 
fect foreſaid, of the ſaid ſheriffdoms; and to 
warn and ſummon all perſons having, or pre- 
tending to have, intereſt in the ſaid matter, by 
open proclamation at the. ſaid market-croſles, 
to compear before us, or any two of us, as. 
Judges foreſaid, the ſaid day and place, in the 
hour of cauſe, to hear and ſee the ſaid brieves 
duly and Jawfully ferved, and retoured to 
our ſovereign Lord's chancery, in due and com- 
petent form, or to oppofe and object a reaſons 
able cauſe in the contrary; and to make inti- 
mation and certification to them, according to 
the law in that behalf: As alſo, we charge 
and command yon, that ye lawfully ſummon, 
warn, and chargea ſufficient number of perſons 
moſt worthy, leaſt ſuſpe&ed, and who beſt 
know the verity of the ſaid matter, to com- 
pear before us the ſaid day and place, in the 
| hour of cauſe, with continuation of days, to 
paſs upon the inqueſt of the ſaid brieves, each 
perſon under the pain of L. 40 Scots money, 
as ye will anſwer to us thereupon. For doing 
whereof, we commit ta you, Jointly and ſe- 
| verally, 


L 9 3} 


verally, our full power, to the effect before 
ſpecified, by this our precept, ſigned; by us in 
court at Edinbergh, the day of years. 


66 1 


- Sowaines this further clauſe is added in 


the precept by the macers: And further, for 


preventing the expence and trouble of bring- 
ing the ſaid officer and witnefles to Edin- 
burgh, to depone on the verity of the exe- 
cution of the ſaid brieve, we hereby, as ſne- 
riffs in that part foreſaid, give full power, 
warrand, and commiſſion to 

or any one of them, with full power to bim to 
chufe R clerk, for whom he ſhall be anſwer- 
able, to take and receive the oaths and depo- 
ſirions of the faid officer, executor of the ſaid 
brie ve, and the witneſſes, upon the truth and 
verity of the executions thereof, after that the 
ſaid execution is openly read in their preſence, 
and that at the day of and 
to cauſe put all their depoſitions in authen- 
tic writing, to be ſubſeribed by the depo- 
nents, if they can write, and the ſaid com- 
miſſioner and clerk; and to report the ſame, 
with this preſent commiſſion, to us, before 


the faid day of next. For doing 


of all which, theſe preſents ſhall be a ſuſſici- 


ent warrant: given under our hands, and 


ſubſcribed by us in court, upon this and the 
preceding pages, &c.“ 
There may be ſome difficulty as to the ma- 


cers having power to grant ſuch commiſſions; 


and it is but of late they did grant them: The 


firſt 


C99. J 


firſt inſtance of it was in the caſe of Sir John 
Moir's ſervice, where the witneſſes who were 


to prove the propinquity lived in England ; and 
upon application to the Lords, they gave it as 
their opinion, that the macers might very law- 
fully grant a commiſſion for taking ſuch proof 
of the propinquity. Since which time they 
have been in conſtant uſe of granting commiſh- 
ons alſo for taking the oaths of the executor 
of the brieves, and witneſſes thereto, 

Upon this the party authoriſed to take theſs 
oaths, does write a report; whereof the firſt 
part, ſigned by him and the clerk, bears a re- 
cital of that part of the commiſſion ove co- 
pied, and that the commiſſioner, whoſe name 
is filled up in the blank in the commiſſion, has 
named a clerk; and then the reſt of the report 
contains the oaths of the executor and witneſles, 
ſigned by the commiſſioner, the clerk and them; 
and a docquet ſigned by the commiſſioner and 
clerk, bearing, that what is written to be the 
report of the commiſſion. See the particula 
form of this in the appendix, 

If this is done, ſome variation will occur in 
the after ſtiles, which will be eaſily formed. 

This commiſhon is wrote on common paper; 
for though it might appear that ſtampt papes 


was requilite, yet it is not, it being a judicial deed, 


Memorandum for P. S. officer. 


WHEN he comes to R. (which muſt be, 
{here inſert the market-day - next), 


QTY 


E 


he is, between eleven and twelve forenoon, to 
go to the market-croſs, and there, in prefence 
of the two witneſſes, (for he muſt take wir- 
neſſes with him, who may return to verify the 
execution with him upon oath), read over the 
brieve, marked R. and precept from the ma- 
cers, and then rhe ſchedule ſubjoined to the 
copy of the brieve ; after which, he mult fix 
and leave the copy upon the croſs. 

He muſt do the like with regard to the other 
brieve and ſchedule, at the croſs-of L. upon 
next. | 
And will remember to ery three ſeveral times 
cyeſſes, at each roſs before he begins. 


4 


Schedule of what's to be fometby the officer, exe- 
cutor of the brieves, and witneſſes, and to be 
left at the market-croſs, 


A copy of the brieve, and of the director of 
the chancery's ſubſcription, on the back, is 
prefixed ; and then is added : 


P. S. as officer of the ſheriffdom of 
ſpecially conſtituted, to the effect after- 
mentioned, by virtue of a- precept dated the 
day of given to me by the macers 
of Seſſion, as ſherifls of the ſame ſheriffdom, 
alſo ſpecially conſtituted, for ſerving of the 
foreſaid brieve ifſued furth of his Majeſty's 


chancery, at the inſtance of the faid }. H. of 


A. conform to the commiſſion to them, or any 


| two of them, under the quarter ſea], dated and 


{ſealed 


| F "0 
ſealed _ laſt, Do hereby proclaim the 
foreſaid brieves, whereof a juſt copy is hereto 
prefixed, to be ſerved 'before the ſaid macers 
of Seſſion, or any two of them, as ſheriffs of 
the ſaid ſheriffdom of within the parlia- 
ment or new ſeflion-houſe of Edinburgh, up- 
on the day of next to come, in the 
hour of cauſe, with continuation of days; and 
warn and ſummon all perſons having, or pre- 
tending intereſt, to compear, place and time 
foreſaid, to hear and ſee the ſaid brieves ſerv. 
ed, or to object thereagainſt ; and certify them, 
if they fail, the ſaid macers, as ſheriffs foreſaid, 
will proceed in the ſervice of the ſaid brieves, 
conform to the tenor thereof, and commiſſion 
to them for that effect. This 1 do, at the mar- 
kei · croſs of head - burgh of the ſaid 
ſheriffdom, upon the day of be- 
fore theſe witneſſes and — 0 


Execution to be indorſed on the back of the 


brieve, and ſigned by the officer, executor, and 


witneſſes, 


Pon the day of years, being 2 
market-day, within the burgh of 

J. P. S. as officer appointed by the macers of 
the Seſſion, as ſheriffs of the ſaid ſheriffdom; 
and at command, and by virtue of their pre- 
cept to me in that behalf, dated inſtant, 
palt to the market croſs of the ſaid head- 
burgh of and thereat, between the 


hours of eleven and twelve of the clock fore- 
noon, 


> 0982 
noon, and after crying three ſeveral oyeſſes, an 
public reading of the within written brieve, 


and of the ſaid precept, I duly and openly pro- 


claimed the within brieve, to be ſerved before 
the ſaid macers, or any two of them, as ſhe- 
riffs aforeſaid, by virtue of his Majeſty's com- 
miſſion to them for that end, and that within 
the parliament or new ſeſſion - houſe of Edin- 
burgh, the day of next to come, in 
the hour of cauſe, with continuation of days ; 
and duly and lawfully warrant all perſons hav- 
ing, or pretending to have, intereſt, to com- 
pear, time and place aforeſaid, with continua- 
tion, as ſaid is, to hear and ſee the within 
brieve ſerved, or to object thereagainſt; and 
made certification to them as effeirs; and I 
affixt and left upon the ſaid market - croſs. a 
ſchedule, containing a copy of the within 


brieve, the date and whole tenor of this my 


execution, and the names and deſignations of 
the witneſſes who were preſent thereat, and 
are hereunto with me ſubſcribing, viz. G. 8. 


| and A. D. both indwellers in 


When the time of executing the brieves runs 
too near Whitſunday or Martinmas, they may 
be execute on any day, upon calling together 
ix people of the town. See Stair p. 468. Tho? 
this ſeems only to hold when the predeceſſor 
dies near the term; and not if the heir ſhould 
neglect taking out his brieves in due time, 
Concerning the execution of brieves, ſee act 94. 
parl, 6. Jas. IV. and act 60. parl. 11. Jas. VI. 

After 
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After the day to which the court was ad- 
journed is come, the court again meets; and 


if the officers be not returned with their exe- 


cutions and witneſſes, or any accident happen, 
which renders it either impoſſible or inconveni- 
ent to have the brieves ſerved that day, the 


court muſt again be adjourned; but this is ſo 
very eaſy in form, that *tis needleſs to ſet it 


down; only obſerve, that a title is to be pre- 


ixed to the acts of court that day, the ſame az 
in the following acts; and after mentioning 


the court to be met, and the day and place, 


as is therein done, let either the procurator, 
judge, or any other member of court, ſet 
furth why the court cannot ſo conveniently 


proceed; and then let-the judges continue and 
; 7 the court to any proper day, wherein 
Al 


parties, jurors, witneſſes, officers, dempſters, 
and members of court are ordained to be.pre: 
ſent; on which the procurator is to take + 


ſtruments, and the continuation is to be ſigned 


by the judges: But if there be no occaſion 
for an adjournment, a jury is to be choſen and 
ſworn, and the brieves verified, and all parties 


openly eited. and the claim preſented to the 


jurors or aſſiſers, and the ſame verified, and 
the jury are to give their verdict thereou; all 
which is ſet furth in the acts of the ſecond 
court. | | . 

The oath commonly put now to the inqueſt 
is only, . You will be faithful in this inqueſt ;” 
and the jury hold up their hands, by fi ves at a 
time, and make only a bow, in token they 
T4347 ent, 


aſſent. Altho' the oath formerly adminiſtred 
has been as follows; © You ſhall ſay truth, and 


| © no truth conceal, according to your knowledge ; 


« fo help you Cad; and neither have taken, nor 
% ſhall take bribe from any party.” | 


« 


3 N. 
Oath to the officer, executor of the brieve. 


God, &c. You did proclaim and execute 

the brieve, in ſuch manner as is menti- 

oned in the indorſation thereof, ſigned by you; 
and this is truth, as ye ſhall anſwer to God.. 


Oath to the witneſſes who were preſent at exe- 


cuting. 1 

Bx God, &c. You heard, and ſaw, and 
ſtood by, when the ſaid 

officer proclaimed and executed the brieve, in 

ſuch manner as is mentioned in the indorſation 

thereof, ſigned by you; and this is truth, ut 

ſupra. * | 1 


Oaths of witneſſes, for proof of the claim. 


A And B being ſolemnly ſworn, examined, 

and interrogated, depone affirmative to 
the propinquity of the claimant, and the time 
of his father's death. | 


This laſt to be figned by the witneſſes, and 
wrote upon the margin of the claim, 


obs Citation 


8 L. 50 1 


Citation by the offer in court, ond. at ther 


G7. oyeſs, oyeſs; If there ba any per- 


ſon or perſons who have any thing to 
object againſt = ſervice of the brieves pur- 


1 | chaled furth of our ſovereign Lord's chancery, 
5 by of for coguoſcing him neareſt 
8 Pu Jaw ſal heir-male of the body of the deceaſ- 
} ed J. H. of A his father, in all lands and he- 


ritzges wherein his ſaid father died infeft, let 
them come furth and they ſhall be hea. 
Once, twice, thrice. 


a” 


Nota, This citation is called wy Fla 
times in preſence of the macers, (j udges) -and 
the inqueſt; after which it is call 


and it is uſual, if there be no objection made 
to the ſervice, to take inſtruments in the rr 
of the clerk to the ſervice, on that fact. 


Claim of J. H. as heir in ſpecial of the decea/- 
ed J. H. of A. 1 J wy" 


H Orange perſons, and good men of in- 

queſt, unto your wiſdoms ſays, J. H. 

of A. eldeſt lawful ſon of the deceaſed J. H. of 

A. That the faid deceaſed J. H. of A. my father, 
died laſt veſt and ſeiſed at the faith and peace 

of our ſovereign Lord George the Third, now 

reigning, ia the fee of all and whole the _ 
an 


a third. 
time at the outer door of the parliament: houſe; 
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and barony: of A. camprehending the lands 
and others after - mentioned; via. | Here take in 


* 


' the land.] All which lands, milns, and others 
before ſpecified, were erected and incorporated 


into one whole and free barony, called the ba- 
rony of A. às ſaid is, conform to a charter of 
reſignation, and novodamus, of the ſaid lan Js 
and others, dated and ſealed and 
granted by her late Majeſty Queen Anne of 


bleſſed memory, as Queen, Prince, and Stewart 


of Scotland, under her great ſeal, in favours 
of the now deceaſed J. H. of A. my grand-fa- 
ther, in liferent, and the faid deceaſed J. H. 
of A. my father, therein deſigued eldeſt ſon 
of the ſaid J. H. elder, in fee, and the heirs- 
male, lawfully to be procreate of the body of 
the faid J. H. younger; whom failing | Here 
take inthe ſubſtitution; and in caſe the lands 
be tailzied, after taking in the ſubſtitution, 
you'll mſert the conditions; &c.] ſpecially after- 
mentioned, contained in a bond of tailzie; 
granted by Ke. (as the caſe is), and res 
giſtrate in the regiſter of tailzies the | 
viz, with tbis proviſion, &c. as in the ſaid tail. 
zie and charter foreſaid following thereon, 
more fully is contained, dated regi- 
ſtrate heritably and irredeemably; 
and, by which charter, a ſeiſin to be taken at 
the manor · place of A. is declared and ordained 
to be a valid and ſufficient ſeiſin, for the whole 
lands, mills, and others before ſpecified, united 
and erected into the faid barony, as ſaid is, and 
notwithſtanding of _ lying diſcontiguous. 


2 and 
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and within different juriſdictions; and which 
charter contains. alſo a grant and diſpenſation of 
for procuring the heirs foreſaid of the ſaid de- 
ceaſed J. H. elder and younger, ſerved, re- WI 
toured, and infeft in the. ſaid lands and barony, 
comprehended and lying as ſaid is, as well in 
their minorities, as after their majorities, not- 
withſtanding. the .ſaid lands are holden taxt- | 
ward. | Nota, I the diſpenſation to ſerve dur. ſuc 
ing minority be by a writ only under the fignet, 
it will vary a little, this part of the claim. of 
They always paying the taxt-ward relief, and he 
marriage · duties after ſpecified, in manner more Pr 
fully mentioned in the ſaid charter, and inſtru- of 
ment of ſeiſin thereon ;' and that I am eldeſt th 
lawful ſon, and neareſt lawful heir-male of the hi 
body of the ſaid deceafed J. H. younger, my fa- lo 
ther, in the ſaid lands and barony of A. compre- #1 
hending and lying as aforeſaid; and that I am, Mi 
and was of lawful age, at the time of my ſaid 0 
father's death, but unmarried Cor married] at the 2 
time thereof: Or, and that I am of lawtul age, 5 
in virtue of the diſpenſation before · written; and 7 
that the ſaid lands and barony of A. compre- 
hending, and lying as aforeſaid, are now worth 
yearly the tack-duties after ſpecified, and were 
worth, in the time of peace, the ſums particu- 
larly after - mentioned, viz. [ Here take in the 
old extent of. every parcel 7 lands particularly. 
And that the ſaid lands o are holden 
of his Majeſty, and his royal ſucceſſors, by 
military ſervice; but whereof the non- entry, 
relief, and marriage, are taxed to the PT: 
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of the ſums of money after - mentioned, viz. 
Scots, yearly, at two terms in the year, 
Whitſunday and Mertinmas, by equal porti- 
ons, during the whole time of the ward and 
non · entry, or either of them; the like ſum of 
for the relief thereof; and the ſum of 
Scots for the marriage of each heir 
ſucceeding in the ſaid lands, as oft as the ſaid 
caſualty ſhall happen. And that the ſaid lands 
of with the miln thereof, &c. are 
holden of his Royal Highneſs N 
Prince of Great Britain, as Prince and Stewart 
of Scotland, by military ſervice; but whereof 
the non entry, &c. ¶ Tale in as in the lands 
holden of the King. Nota, I there be any ot her 
lands, as blench, c. the manner of narratin 


them here in the claim is ſo obvious, that tis 


needleſs to ſet it down.) For all other burden 
or ſecular ſervice which can be demanded furth 
and from the ſaid lands. [ Nota, In caſe ſome 
parts of the barony have heen ſold off, and public 
infeftment has paſſed thereon, the duties propor- 
tronable to them are deduced from the barones ; 
and the reaſon of this ſhould be always mention- 
ed, which is done by adding after what is al- 
ready ſaid.) And all which ſums before-men- 
tioned, due for the lands holden, 'whether of 
his Majeſty, or his Royal "Highneſs as afore- 
ſaid, are the ſhares correſpondent to the ſaid 


lands, of the ward · duty and non- entry of 


% and marriage-duty of . , 

and relief of to which ſums the ward, 

non- entry, relief, and marriage of the whole 
' I 3 ior 8 
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foreſaid lands, and of the other five and one · 
half merk land of [Or in caſe the pro- 
portion of that ſold land be inſtructed by the true 
rent, or valued rent, mention it accordingly. Vi- 
de alſo Dallas, p. 887.] formerly part of the 
iaid barony, are taxed by the ſaid charter 
thereof before-mentioned ; after deduQion 
therefrom of the ward-duty of and mar- 
riage· duty of as the proportions of 

which the ſaid five and one-half merk land are 
to bear, by the charter of the ſame under the 


great ſeal, in favour of proceeding on 
the reſignation of my faid father and grandfa- 
ther, dated and and that the ſaid 


lands and barony are now in the hands of the 


ſaid reſpective immediate lawful ſuperiors of 


the ſame, by reaſon of non-entry, through the 
deceaſe of the ſaid J. H. of A. my father, who 


deceaſed in the month of and ſo have 
remained in the hands of the ſaid ſuperiors 
thereof, for the ſpace.of months, 


or thereby, by reaſon of my not pre- 
ſenting my juſt right thereto, as neareſt and 
lawful heir-male of my ſaid father. Here- 
fore I beſeech you to cognofce and ſerve me 
_ neareſt and lawful heir-male of the ſaid deceaſ- 
ed J. H. of A. my father, (as being eldeſt fon 
of his body), in all and whole the ſaid lands 
and barony of A. comprehending, and lying 
as aforeſaid; and return the ſaid ſervice to his 
Majeſty's chancery, under the moſt part of 
your ſeals, as uſe is. According to juſtice, and 
your wiſdoms anſwer, „ eke 

| T his 
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This the procurator figns, or the claimant if 
preſent, {3p 8 . IE | | x . 
Nota, Where the lands, in which the heir 
is to be ſerved, are partly tailzied, and partly 
untailzied, tis uſual to compound the claims 
as to both into one, ſo as that one retour may 
ſerve for both; and then, at this place, after 
this diſpenſation is ſet forth, the claimant ſays 
again, © And that the defunct died alſo veſted 
« and ſeiſed, at the faith, &c. in the fee of 
« ſuch and ſuch lands, extending to * 
merk lands;” and then alſo in every other 
point, after affirming it with relation to the 
untailzied lands, tis alſo affirmed as to the 


| gtailzied lands, till you come to the head, in 
[whoſe hands the lands now are, &c. where 


both are uſually joined together, by ſaying in 
general, that the whole lands, &c. have been 
in the hands of the ſuperior, by reafon of ward 
and non- entry, reſpective, &c. ut ſupra. 


The INQUEST. 


8 ET down their names in three ſeparate 
columns, five in each column, 


Their VERDIC T. 


A” Edinburgh the day of 
The whole perſons of inqueſt before- 
named, being all ſolemnly ſworo, and admit- 
ted to paſs upon the ſervice of the 3 
8 ue 


ä 

"iſſued furth of his Majeſty's chancery, for en- 

quiring into the foreſaid claim; and having all 

heard, ſeen, and conſidered the claim before- 

\ 198 written, with the writs produced, and teſti- 

| monies adduced in court, for inſtructing there 

of, and no perſon objecting, albeit legally cit- 

ed, thrice called, and lawful time of day wait- 

ed, they all in one voice, and without variance, 

Find the claim before - written ſufficiently in- 

| | ſtructed and proven, and ſerve the ſaid J. H. 

a ; claimant heir foreſaid, conform to his ſaid claim; 

| a _ "and ordain the ſervice to be retoured with the 

dWDSrieves to his Majeſty's chancery. In teſtimo- 

ny whereof, theſe preſents, and the claim, are, 

in their preſence, and by their direction and 

conſent, ſigned by the ſaid Sir 

whom they had elected their chancellor, 


This is ſigned by the chancellor, and com- 
monly ſubjoined to the foot of the claim. 


Second court of the ſervice of the two ſeveral 
; | brieves iſſued furth of his Majeſty's chance- 
1 ry, and purchaſed by the ſaid 7. H. of A. 
| - for ſerving him neareſt and lawful beir-male 
of the body of the ſaid deceaſed J. H. of A. 

q his father, continued to, and holden this 
1 day of doit bin the parliament or new 
; Je[ſron-houſe of Edinburgh, by the before- 
named four ordinary macers before the Lords 
/ Council and Seſſion, as ſheriffs of the ſaid 
two ſeveral ſheriffdoms of L. and R. ſpecially 
- conſtituted for that end, in virtue of his, Ma- 
1 feſty's 
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s commiſſion before ſpecified, to them n 
412 behalf directed. * 


Curia legitime aſfirmata. 


N preſence of the ſaid macers before · dam- 
| ed, as ſheriffs foreſaid, ſuting in judg- 
ment, compeared the ſeverally worthy perſons 
after-named, who had been lawfully ſummoned 
before to paſs upon the inqueſt of the forefaid 
brie ves, as being leaſt ſuſpected, and who beſt 
know the verity ; they are to ſay, [ Here take 
in their names as before directed.] As alſo com- 

peared perſonally the ſaid A. C. as attorney 
foecially conſtituted to the effect before and 
after · mentioned, by the ſaid J. H. of A. con- 
form to the procuratory and patent letters for- 
merly mentioned, granted to bim and others, 
jointly and ſeverally, ot the date before ſpeci- 
fied ; and there in court the ſaid attorney re- 
produced the two brieves before - mentioned, 
directed to the ſaid macers, or any two of 
them, as ſheriffs of the ſaid ſheriffdoms of L. 
and R. for cognoſcing the ſaid J. H. of A. 
neareſt and lawful heir- male of the body 
of the ſaid deceaſed J. H. of A. his father as 
aforeſaid; together with the ſaid macers their 
precept, ordaining the officers of court before- 
named to proclaim and execute the ſaid brieves, 
and together alſo with the two ſeparate execu- 
tions of the ſaid two brieves on the back there- 
of reſpectively, under the hand of the ſaid 
P. S. one of the officers of court, and of the 
. S: 8. and A, D. as witneſles thereto, bear- 


ivg 
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. ing the faid P. S. officer, to have paſſed to the 
* marker-croſs of + bead - burgh of the 
ſheriffdoms thereof, upon the day of 
laſt ; and to the market croſs of L. head. 
burgh of che ſheriffdoms thereof, upon the 
day of the ſame month of laſt, be- 

ing the reſpective market-days of the faid two 
burghs, and there, at each of the ſaid market- 


croſſes, and at the time of public market, to 


have duly and lawfully proclaimed and exe. 
cute the faid two brieves, in manner directed 
by the ſaid judges their precept; and which 
two brieves, with the executions thereof, and 
precept foreſaid, being delivered by the ſaid 
attorney to the clerk of court, the ſaid judges 


cauſed the ſaid two brieves, with the reſpec: 


tive executions thereof, to be audibly and 
ublicly read: After reading thereof, the ſaid 
S. officer, who did execute the ſaid brieves 
and the ſaid G. S. and A. D. witneſſes, who 
were preſent at the execution thereof as afore- 
"aid, did give their oath anent the truth of the 
aid. reſpective executious; and who being ſo- 
lemnly and judicially ſworn, deponed, That 
the ſaid two brieves, and each of them, were 
truly and faithfully proclaimed and execute, 
conform to the reſpective executions thereof, 
in all points, as they ſhould anſwer to God: 
Whereupon the ſaid judges found, that the 
ſaid brieves were duly and lawfully execute and 
proclaimed. Thereafter, the ſaid attorney ex- 
hibited and produced a claim for the ſaid J. H. 
of A. beſeeching that he might be . 
neare 


| | . 8 

neareſt: and lawful heir- male of the body of 
the deceaſed J. H. of A. his father, (in ſpecial), 
in all and ſingular the lands, and other heri- 
ages therein ſpeciſied, and in fee whereof his 
ſaid father died laſt veſt and feiſed, at the faith 
and peace of our ſovereign Lord; and that 
the ſer vice of the ſaid brieves might be re- 
turned to his Majeſty's chancery, in full and 
proper form. And for verifying the faid claim, 
the ſaid attorney produced, in preſence fore- 
ſaid, the ' writs after- mentioned, viz. Charter 
under the great ſeal, &c. of the lands and ba- 
rony of A. comprehending, lying, and to be 
holden, as in the ſaid claim is ſet furth; in fa- 


ours of in liferent, and the ſaid J. H. 


of A. his eldeſt ſon, and father to the claim- 
ant, in fee, and the heirs-male of his body, &c.; 
dated ſealed with the inſtru- 
ment of ſeiſin following thereon, in favours 
of the ſaid in liferent, and the ſaid J. H. 
younger in fee, dated and recorded at 

As alſo, for proving the old extent, a 
charter or retour, &c. | Here they are taten 
in.] As alſo, for proving the deduction of a 


part of the barony made in the ſaid claim, a 
charter, &c. in favours of upon the 
reſignation of dated and ſcaled 


And after production of all which claim 
and writs, the ſaid macers, as judges foreſaid, 
cauſed the ſaid A. T. officer of court, call per- 
emptorily and openly in judgment, all parties: 
having, or pretending to have, intereſt; and 
none compearing to object againſt the ſaid 

| brieves, 


r 
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brieves, and lawful time of day being waited, 
the ſaid attorney proteſted contra omnes non 
comparentes, that they might be ſilent forever 
hereafter; and alſo deſired, that the ſaid claim, 
writs produced, and teſtimonies to be adduced 


* 


for verifying the ſaid claim, might be referred 


and admitted to the knowledge of the inqueſt 
before - named: and the ſaid macers, as judges 


foreſaid, finding his deſire to be juſt and rea- 


ſonable, they admitted thereof, and remitted 
the ſaid matter to the knowledge of the fore- 
ſaid inqueſt ; and who being all ſolemnly ſworn 
by the ſaid judges, made faith de fideli admi- 
ſtratione ; and they unanimouſly elected the 
ſaid Sir M. S. to be their chancellor; and there- 
upon the ſaid claim was openly and publicly 
read, and compared with the foreſaid writings 
and infeftments produced for vouching and ve- 
rifying thereof. ¶ Inſtead of this, the propin- 
quity, when proven by witneſſes, muſt be here 
mentioned to have been ſo done.] And the ma- 
jority of the perſons of inqueſt publicly owned 
and declared their knowledge of the claimant's 
propinquity of blood to his ſaid father, as ſet 
turth in the ſaid claim. And ghereafter, the 
ſaid macers, as judges fore ſaid, cauſed the ſaid 
A. T. officer call again thrice peremptorily at 
the moſt patent door of the ſaid new ſeſſion- 
houſe, all parties having, or pretending to 
have, intereſt, and none compearing to object, 
the ſaid A. C. attorney foreſaid, again proteſt- 
ed contra omnes non comparentes, and that they 
might for ever hereafter be ſilent. And then 
| they, 
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they, the ſaid worthy, perſons of the 3 

all with one voice, and without variance, by 
the mouth of their ſaid chancellor, Found the 

foreſaid claim ſufficiently verified and inſtruct- 
ed; and therefore ſerved and cognoſced the 
ſaid J. H. of A. neareſt and lawful heir-male to 
his ſaid father, in ſpecial, in the ſeveral lands, 
and other heritages, wherein his ſaid father 
died laſt veſt and ſeiſed; and that conform to 
the ſaid claim, and the verdict of the ſaid in- 
queſt ſubjoiued thereto, and ſigned by the fail 
chancellor in all points: and ordained the ſaid 
ſervice, with the ſaid two brieves, and under 
the clerk of court his hand, to be returned to 
his Majeſty's chancery. And to which verdict 
and ſervice, the ſaid macers, as judges fore- 
ſaid, adhibited, and hereby adhibit, their au- 
rhority, and ordain the ſame to be retoured, 

in manner foreſaid: Whereupon, and upon all 
and ſingular the premiſes, the ſaid A. C. at- 
torney foreſaid, aſked acts of court, and in- 
ſtruments in (under the hands) the hand, and 


ſubſcription manual ot Mr H. C. clerk of dur 
court, as aforeſaid. 


This the macers ſubſcribe. 


he acts of court, with the claim and ver- 
dict thereon, ſigned as aforeſaid; (aud the oaths 
of the witneſſes, if any be), are kept by the 
clerk for his warrand; and thereupon he ex- 
tends the ſervice, which is wrote in Latin, up- 
on {tampt parchment, if holden of a ſubjeſt- 
ſuperior, but on no parchment, if holden 

0 


i 
of the Crown; (See the act of Queen Ann 
anent ſtamp duties, anno 17 12), and is nothing 
elſe than what is contained in the claim; only 
the claimant there ſpeaks in the firſt perſon, 
here the clerk puts the verdi& in the third 
perfon. The form of it will ſufficiently ap- 
pear from what follows. TODD 


H inquiſitio facta fuit in prætorio ſeu 
nova ſeſſionis domo Ldinburgi, die 
menſis anno Domini coram 
quatuuor clavigeris ordinariis coram 

Dominis Concilii et Seſſionis, vicecomitibus in 
hac parte vicecomitat. de et 5 
ſpecialiter conſtitut. virtute commiſſionis ſub 
teſtimonio ſigilli, per tractatum unionis cuſto- 
diend. in Scotia, vice et loco magni ſigilli e- 
juſd. nrend. ordinat. ex deliberatione Domino- 
rum Concilii et Seſſionis, datæ er directæ de 
data ultimo elapſ. diſpenſationem tam 
penes locum quam tempus vacantiæ, ſi conti- 
gerit, in ſe continentem; per hos probos et 
fideles homines patriæ. ['T ake in their names.] 
Qui jurati dicunt magno ſacramento interve- 
niente, quod quond: J. H. de A. pater J. H. 
nunc de A. obiit ad fidem et pacem S. D. N. 
regis, ac ultimo veſtit et ſaſit in feodo tota- 
rum et integrarum terrarum et baroniæ, com- 
prehendent. inibi terras aliaque poſtea ment - 
onat, viz. [And ſo goes on as in the claim, till 
the word Herefore ; inſtead of which he adds, | 
In cujus rei teſtimonium ſigilli majoris partis, 
(or quondum, ) eorum qui dict. inquiſitione in- 
tererant 


naſtro clerici 


11 
tererant una cum brevibus regis, intus clauſis 
ac ſigilli dict. clavigerorum tanquam vicecomi- 
tuum ante dict. ſunt appenſa, una cum ſub- 
ſcriptione N Mri. H. C. ſigneto regio 
0 


notarii publici, ac deſervitio- 
nis dict. brevium curiæ clerico, apud Edinbur- 
gum dict. dict. menſis 
anno oh REN 

Pcezmiſla ſupra hac et precedent, 
paginis, ſcripta vera eſſe atteſtor ego dict. 
Mri. H. C. Sic ſubſcribitur H. C. N. P. et 


8 


Although the ſervice bears the ſeal of the 
macers and jurymen to be appended, yet this 
has gone into deſuetude. 


It may be proper here to notice, that when 
heirs portioners ſucceed, there is ſome ſmall 
variation in the claim, and other parts of the 
ſervice; and when the whole heirs portioners 
concur and expede one ſervice for all, the vari- 
ation is very inconſiderable, and the ſpecial 
claim will run. | 


Hirn perſons, &c. We, A. B. and C. 
lawful daughters to the deceaſed J. H. 
of A. do ſay, That the ſaid deceaſed J. H. of 
A. our father, died laſt veſt aud ſeiſed, as of 
fee, at the faith and peace, &c. in all and whole 
the lands, &c. And that we, the ſaids A. B. 
and C. are the three lawful daughters, and 
neareſt lawful heirs portioners of the body of 
K 2 the 
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the ſaid deceaſed J. H. our father, i in the lands 
and barony, . 


But when the beine portioners don” t concur _ 


in one ſervice, the claim will run: 


IS n perſons, &c. ws your wil. 
doms ſays A. ſecond lawful daughter, 


and one of the three heirs portioners tothe 


deceaſed J. H. of A. That the ſaid deceaſed 
J. H. of A. my father, died laſt veſt and ſeiſed, 
as of fee, at the faith and peace, &c. in all 
and whole, &c. And that I am ſecond lawful 


daughter, and neareſt lawful heir portioner to 


the ſaid deceaſed J. H. my father, in a juſt 
and equal third part of all and whole the lands 
and barony of A. lying and comprehending as 
aforeſaid, as one of the three lawful daughters 

and heirs portioners, procreate of the body of 
the ſaid J. H. and that I am of lawful age, 7 


From what has been ſaid 3 it will be 
eaſy to make the variations neceſſary through- 
out the whole parts of the ſer vice. 

It may alſo be proper to notice, that it very 
oſten happens, through the want of a former 
retour of lands, the old and new extents can- 
not be inſtructed to the inqueſt. - To obviate 
which inconveniency, the barons of exchequer, 


by an order dated 7th February 1731, Order- 


« ed, That when lands are to be retoured, the va- 
leut whereof is unknown, the rule of ſettling 
« Yew ſame ſhall be as e s, viz, The old and 
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new extent of the lands ſought to be retour- 
« ed, ſhall be in proportion to the valuation, and 
« the old and new extent of other lands, lying 
within, or adjacent tothe county wherein the 
lands to be retoured as aforeſaid do lie.” 

So that the variation by the old and new ex- 
tent of any lands in the neighbourhood being 
known, the preſent rent of theſe lands, either 
real or valued, for paying the public burdens, 
being compared with the like rent of the lands 
whoſe old and new extent is wanted, will ſhow 
what their old extent is; which will be a ſuſhi» 
cient warrant to the inqueſt to find accordingly. 

Before we proceed to ſhow how the heir 
gets infeftment upon this retour, it is to be 
obſerved, that, by the act 24. ſ. 5. p. I. King 
William and Queen Mary, heirs are allowed 
to enter to their predeceſſor's eſtate, cum bene- 
ficto inventarii, in the manner mentioned in the 
ſaid act. And as it may be thought, that an 
heir, who is retoured within the annus delibe- 
rand: ſimply, and without mention of the be- 
nefit of the inventary, would thereby ſubject 
himſelf abſolutely to his predeceſſor's debts, 
although he give up inventary within the year, 
becauſe the a& evidently ſuppoſes the inven- 
tary muſt be given up before he ſucceeds ; fo 
it would be very fooliſh to run that riſk: And 
although, when the inventary is given up, 
there might be leſs hazard in the heir's entering 
ſimply to the lands, without mentioning the 
benefit of the inventary, yet ſtill it is more ac- 
curate to do it; and therefore, in both theſe 

3. caſes, 


e 
caſes, tis proper to mention in the procurato- 
ry, and bill to the Lords, that the heir is on- 
ly to be ſerved, cum beneficio invenÞarii, con- 
form to the act 24, ſ. 5. of the 1ſt parliament 
of King William and Queen Mary ; and that 
this be mentioned in the claim, on the ſecond 
head of the brieve, and in the acts of court; 
and if rhe inventary be already made and given 
up, particular notice therefore may be taken in 
the ſecond acts of court. 

As this inventary is thus connected with the 
method of an heir's making up his titles, we 
ſhall give the form thereof, in a caſe where it 
is given up by tutors and curators, which may 
be eaſily reduced to every other caſe; and it 
may be premiſed, that theſe inventaries muſt 
be as many as there are different ſhires in 
which the eſtate of the defunct lies, becauſe 
the principal is to be left with the ſheriff-clerk 
of that ſhire. | | 00 


Form of the INVEN TARIES given up 
by heirs, in terms of the act 1695. 


Inventary of the heritable eſtate, within the 
ſhire of which belonged to the deceaſed 
J. T. or whereof be died in the poſſeſſion, 
and wherein M. E only child of the ſaid 
deceaſed F. E. intends to ſucceed, as heir ge- 
neral and of line, cum beneficio inventarii, of 
the ſaid J. E. his father, who died the 

"day , faithfully made up, and 
given in upon oath, in terms of the ”_ 
X aq , 
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act, c. entitled, &c. dated, &c. But with 
and under the proteſtations and conditions af- 
ter- writien. B. S. G. E. of M. Baronet, 
M. J. F. of P. advocate, c. [Here were 
taken in the other tutors: names.] T he ac-. 
cepting tutors nominate to the ſaid M. E. by 
his ſaid deceaſed father's nomination, where- 
by any two of them are declared to be a quo- 
rum, c. which is dated. vi. 


| 1 ſaid deceaſed J. E. had belonging to 
him the lands of, &c. [Here the lands 

and annualrents, in which the deſunct died in- 
feft, are related ſomexuhat generally, with refe- 
rence to his charters and ſeiſius, and their dates 
and regiſtrations; and then is added,] But 
which inventary before-written, is given up 
by the ſaid tutors, under the expreſs conditi- 
ons and proteſtations after · written; viz, i mo, 
That the ſaid M. E. ſhall, in accounting, have 
allowance of all ſuch charges and expences as 

) he ſhall disburſe and lay out in making up his 
titles to the foreſaid ſubject. 2do, That it 
mall be lawful to him, and his ſaid tutors and 

e curators for the time, to add to this preſent in- 
1 ventary, any other beritable eſtate to which 
he may ſucceed, (if any be omitted herein) 
which may hereafter come to his knowledge, 
in the terms of the act of parliament aboye- 
mentioned: And, in the laſt place, That as 
the faid tutors are, by the ſaid nomination 
granted by the ſaid deceaſed J. E. declared to 
be only liable for their actual intromiſſions, and 
30 not 
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not in ſolidum; ſo the ſaid tutors their giving 
up this preſent invenrary, ſhall no ways ſub- 
ject, or make them liable for any omiſſions 
with regard to the heritable eſtate herein be- 
fore · mentioned, or for one another, or in ſoli- 
dum, but only account for their actual intro- 
miſſions therewith, if any ſuch they ſhall have, 
and each of them for their own proper intro- 
miſſions only, and no further. In witneſs 
whereof, theſe preſents wrote b 

are ſubſcribed by the ſaid S. G. E. and Mr 
Fo at before theſe witneſſes 


Copy of the cath given to the tutors. 


N preſence of one of his Ma- 
jeſty's juſtices of peace, for the county of 
compeared the within deſigned 

S. G. E. and one of the accepting tutors of 
the within-mentioned M. E. conform to the 
Nomination within-ſpecified, and produced the 
inventary within- written, containing the pro- 


teſtation and conditions within-ſpecified, dul 


ſigned by him the ſaid tutor; who being ſo- 
lemnly ſworn and interrogated, upon his great 
oath, by the faid juſtice of peace, depones, 
That, to the beſt of his the deponent's know- 
ledge, at the time, that che within inventary, 
conſiſting of all ſigned by him, i 


is 
a juſt, true, and full inventary of the lands and 


heritable eſtate which belonged to the deceaſ- 
ed J. E. within the ſhire of and 
wherein the faid M. E. intends to n 
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cir of the ſaid deceaſed J. E. cum beneficio in- 
entarii, in the terms of the act of parliament 
hereanenrt, in the year 1695. And that this 
the truth, as the deponent ſhall anſwer to 
od. (Signed) G. E. and by the juſtice of 


N ace. 


The like oath was made by the other tutor, 


ind ſigned by bim; for two oaths cannot be 


ut regularly together into one. 

This inventary is regiſtred in the regiſter of 
he ſheriffdom where the ſubjects lie, within the 
mus deliberandi, and an extract thereof taken 
wut, for which the like dues are paid as for 
ther extracts of the ſame length; and this ex- 
act muſt be again regiſtred in the books of 
eſſion, within forty days of the annus delibe- 
andi. 

after the ſervice is tetöured; as in order to 
eſt the ſubjects abſolutely in che perſon of the 
eir, 'tis requiſite that infeftment be given 
im: ſo now we come to ſhow the method 


Dow this infeftment is to be obtained. If the 


ands hold of the king, the director of the 
bancery gives out a precept under the quar- 
er ſeal, for the ſheriff of the ſhire to infeft 
he heir ſerved, on payment, or finding cau- 
lon to him for the ſums contained in the pre- 
pr, which appear by the retour. This the 
riff almoſt never refuſes, becauſe he himſelf 
as a good perquiſite for the giving, viz. the 
;/in-ox. Butif he ſhould, or if there be no 
icrift at the 8 the party may ſupplicate the 
Lords 
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Lords to ordain the director to give a precept 
to any perſon the heir is ſure will give the in- 
feftment, as ſheriff in that part; as is alſo done 
in the caſe where the ſheriff is the party whe 
is ſerved heir, and who cannot poflibly give 


infeftment to himſelf ; but ſtill it would ſeem 1 
the ſheriff-clerk muſt be notar to the ſeifin. | feft 
If the lands hold of the prince, and there. lan. 
be no prince, the king, qua prince, grants theſ ter: 
precept, directed to the itewart, and he givealf] feft 
infeftment, and his clerk is notar, as in the caſelff elſe 
where lands lie within a ſherifidom; for all thq; ns 
princes lands lie within ſtewartries, and thii the 
will paſs, as the other, under the quarter ſealſ ing 
But if there be a prince, the party muſt apply ;i 
to the barons of exchequer, or the keeper off 
the prince's ſeal in Scotland, who will give I the 
precept to the ſtewart under the prince's ſeal caf 
as the other does under the quarter ſeal. 
It is to be obſerved, that when a creditoi an 
dies who is infeft, holding of the king oi thi 
prince, in lands, in ſecurity of a ſum, or iq ra 


warrandice, &c. he will be obliged to have the 
retoured duties of the lands contained in hi} te 
retour and the precept will be iſſued to thꝗ hi 
ſheriff to infeft, on paying, or finding cautioſſ fy 
for the retoured duties. But as another per cl 
ſon is truly proprietor of the lands, and th] cr 
property of the lands has either been full by 
him, or elſe the non entry, &c. fall by him 
ſo upon ſetting furth this to the barons, the 
will either grant a warrant to the ſheriff to in 
feft the heir, without paying them; or FD o 


D 


N 
bas granted bond ſor them at infeftment, or- 
dain ſuch bond to be deliyered back again, 
There is alſo a particular order to the barons, 
ment the retoured duties of vaſſals within lord- 


ve ſhips of erection. 


In both the above caſes of precepts for in- 
fefring heirs, in either the king or priace's 
lands, the retoured duties are calculated to the 
term preceding the precept; and therefore in- 


wei feftment muſt be taken before the next term, 


FJ cle the precept will be void by the clauſe pra- 
fentibus poſt prox. term. minime valeturis, inſert 


Il therein, and a new one mult be taken includ- 
ing that term's retoured duties, and ſo on, un- 


til infeftment be taken. 

Thefe are the methods if the lands hold of 
the king or prince; and we come now to the 
caſe, when the lands hold of a ſubject. 

When a ſubje&-fnperior is infeft bimſelf, 
and willing to grant infeftment to his vaſſal, 
then he grants a precept of clare conſtat, nar- 
rating the ſervice and retour, if it be retoured, 
and thereupon the heir is infeft: and very of- 
ten . ſave charges, the heir does not retour 
his fervice to the chancery, but only ſhows his 
ſuperior the extract of his ſervice, under the 
clerk's hand, as the fame can be retoured to 
chancery even after rhe heir's death, the ro- 


tour bearing no date but that of the ſervice; 


as was found in the late competition about the 
eſtate of Bargony: Though more commonly 
the fuperior grants precept of c/are conſ?at, up- 
on his own knowledge of the heir's propinqui- 


ty. 
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1 ty. without putting him to the trouble of ex agan 
4  peding a ſervice at all, as has been obſerve and 
ET} - before. follo 
If the ſuperior be infeft hint an refuſe com 

to grant a precept of clare con/tat, the heir geu to tl 


three precepts from the chancery ſucceſlivelyſÞ] follc 

0 againſt him, on taking a proteſt at offering him pro! 
"0 each precept ; which precepts are wrote by the dire 
| keepers of the chancery, and are of a fixed the 
tf ſtile ; the form of which may be ſeen in Spot- ſher 


I; tiſwood's appendix ro Hope's minor pratics; the 
F ö and the form of the inſtrument of proteſt, ia iſſui 

the late art of notary, page 202, _ tha! 
1 Nota, A horning agaioſt the ſuperior, will Las 


paſs of courſe, by 20m Georgii 2di. this 

The ſuperior commonly ſuſpends the pre · ¶ eve 
cepts, on pretence of the non entry, &c. not ſee: 
being paid; after diſcuſſing of which, he is ry; 
commonly decerned to iafeft the vaſſal; and it and 
appears the Lords would grant coſts, if the ſu- ſup 
perior had no ſufficient reaſon, of ſuſpenſion : up 
and, for the moſt part, the ſuperior maſt con - wit 


= / fign a precept of clare, before obtaining this the 
= ſuſpenſion, which is delivered to the ally PP" rio 
= vn diſcuſſing the ſuſpenſion. pai 


After difcuſhog this ſuſpenſion, it 2 
doubtful, where no precept has been conſigned N ly i 


_ = before ſaſpending, whether diligence by cap- | but 
, 7 tion, &c. would follow againſt the ſuſpender, by 
13 to compel him to grant infeſtmeat, or only three || for 
= precepts, in the like order, would be run a- C 


gainſt the next ſuperior, and proteſt taken || th 
1 thereon, in ne lame manner as was done ] ſu; 


againſt 


1 


againſt the immediate ſuperior not ſuſpended; 


and this order, of three ſucceſſive precepts, is 


followed out againſt every ſuperior, till you 


come to the king: and then you give ia a bill 
to the Lords, repreſenting what order has been 
followed; and ſhowing the ſeveral precepts and 
proteſts, the Lords will grant warrant to the 
director of the chancery, to iſſue a precept to 
the ſheriff for infefting the heir; and if the 
ſheriff ſhould alſo refuſe, upon a ſecond bill to 
the Lords, they would grant a warrant for 
iſſuing a precept to any perſon, as ſheriff in 
that part: See Park's ſtile- book, p. 264, and 
Law Dictionary, at the word infeftment. And 
this method of running three precepts againſt 
every ſuperior, till you come. to the king, 
ſeems molt conſonant to the order of chance- 
ry; though Park, in the ſame (tile- book, p. 300, 
and Stair, p. 571, ſay, Thar if the immediate 
ſuperior refuſe the whole three precepts, there- 
upon producing to the Lords the laſt precept, 
with tbe inſtrument taken upon the refuſal, 
they will grant horning againſt the next ſupe- 
rior, charging him to-infeft the heir under the 
pain of rebellion ; and ſo from ſuperior io ſu- 
perior, till it come to the king : And it is like- 
ly the Lords would not put an heir to expence, 
but would grant that more ſummary remedy, 
by a dire& charge; and, with this merhod, Bal- 
four in his Practics, ad fin, tit. Order of the 
Chancery, agrees. It is informed, after the 
three precepts have been run againſt the firſt 


| 


ſuperior, the . are in uſe directly 


ro 


1 1 
to grant a precept to the ſheriff, without no- 
ticing any intermediate ſuperiors betwixt the 


firſt ſuperior and the Crown, which is certain- 
ly wrong. This caſe of having two ſuperiors 
bet wixt and the king, both unwilling to grant 
infeftment, ſo ſeldom occurs, that it is not 
mentioned by Skene, - at the word Brieve, de 
morte anteceſſoris. Hope's Min. Pract. §. 133. 
Stair, p. 474. Dallas, p. 884. though there 
treating of the form of running precepts 
againſt ſuperiors reſuſing to grant infeftment. 

But if the ſuperior is not infeft himſelf, then 


any precept of clare conſtat granted by him 


would be ineffectual; and therefore, in order 
to compel him to infeft himſelf, the heir may, 
in terms of the 58th act, James III. charge his 
ſuperior to enter heir in ſpecial, within forty 
days, in the ſuperiority, to the end he may be 
in a capacity to infeft him, with certification 
if he fails to enter, he ſhall loſe his ſuperiori- 
ty during his life; i. e. during the ſupetior's 
life. Vide MKenzie's obſervations on the act. 
This certification is reduced to be of very 
little effect, by the Lords reſtricting it only to 
the non- entry, and not making the ſuperior 
loſe his whole caſualties of ſuperiority during 
his lifetime, as they are ſufficiently warranted 
to have done by the act; ſee Stair, p. 475. 
Only it is to be obſerved, that the act pro- 
vides, that the ſuperior refuſing to enter bal 
be obliged to pay the vaſſal's damages, which 
is not noticed by Stair. 

The form of che ſpecial charge you will find 
5 | in 


„ 0, 00 y 


Q a. 


L123. 1 . 
in Dallas, p. 459. and 460. and in both theſe, 
aud p. 885. he requires the three precepts to 
be run againſt the ſuperior, as well as the ſpe- 
cial charge : But thefe can be no occafion for 
the precepts, where the ſuperior lies out un- 
entered. Indeed if he ſhould be ſo willful as 
to enter himſelf upon the ſpecial charge being 
execute, and yet refuſe infeftment to his vaſlal, 


in that caſe, no doubt, it would be neceſſary to 


run the precepts againſt him. 

After the forty days of the ſpecial charge 
are elapſed, the vaſſa i may. raiſe a declarator 
of tinſel of ſuperiority againſt his ſuperior, and 
conclude alſo againſt the immediate ſuperior, 
who may be called in the ſame ſummons; and 
if the mediate ſuperior be not infeft, the like 
ſpecial charge muſt be uſed againſt him; and 
commonly the officers of ſtate for the Crown 
are alſo called, that, failing the other ſuperi- 
ors, the director of the chancery may be de- 
cerned to iſſue a precept for infeſting the 
vaſſal. This declarator may be eaſily formed 
from that in Dallas, p. 234. 

This declarator of tinſel may proceed in the 
caſe of the ſuperior being infeft, and the three 
precepts run againſt him, as well as in the caſe 
where the ſuperior is not infeft, and ſpecial 
charge uſed againſt him, and againſt the me- 
diate ſuperior, as well as the immediate, ac- 
cording to the opinion of our lawyers, at the 
places aboxe cited. The reaſon is indeed the ſame 
in both caſes ; but there ſeems no warrant, from 
the act of parliament, for a tinſel of ſuperiori- 
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4, in che cafe where the precepts are tun 

nor indeed from the ſtile of the precepts; and 
the declarator of tinſel is of fo Intle conſe- 
quence to the vaſſal, unleſs where it is a ne- 
ceflary ſtep for calling the next faperior, that 
it would be fooliſh for the vaffal to fue ſuch a 
declarator; as one of our greateſt lawyers is of 
opinion, That, where the ſuperior is infeft, 
no declarator of tinfel can proceed againſt him, 
and that he loſes nothing elſe but the relief, 
by his refuſing to enter his vaſſal. 

Here ſome nice enough queſtions occur; 
1%, Whether or not a aff thus ĩufeft b by 
the king, upon refuſal of the fuperior, woul 
be conſidered as a freeholder, or king's imme- 
diate vaſſal, during his lifetime? It is thought 
he would not; for the king only infefts him 
ſupplendo vices of the immediate ſuperior. 20, 
If the king could purſue a non-entry of the 
lands, as the king's immediate vaſſal, as lying 
'out unentered ? It is thought the hardſhip 
would be ſo great that he could not purſue a 
non - entry; yet it ſeems difficult to reconcile 
this with the former queſtion : Did the vaſſal 
hold feu for a competent avail, a good deal 
might be ſaid from the acts 71. James II. parl. 
18. James VI. act 16. Parl. 1. Charles I. anent 
Subinfeudation, that the king could only claim 
for his non · entry the feu · duties payable by the 
vaſſal. But the difficulty is very great where 
the vaſſal holds blench. 3tiv, If the vaſſal be- 
ing already infeft, his ſuperior ſhould die, 
whoſe her lies out unentered, and the king 

pur- 
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„ paurſues a hon entry, whereby he would carry 


b away the rents of the vailal's lands, what way 
ſhall the vaſſal take to exclude the nou- entry? 
Park in his ſtile- boek, page 306, ſays the vaſ- 
f fal may, juſt as if he were not infeft himſelf, 
e raiſe ſpecial charge againſt his ſuperior, and 


tinſel of ſuperiority, and thereby take a new 
„ infettment from the king: but the difficulty 
mentioned in the ſecond queſtion occurs, vz. 


. How far, by ſo doing, the fee is rendered full? 

N for the vaſſal would ſtill pay his feu- duties, &c. 

, to his former ſuperior, and ſo could not, in 
4 any proper ſenſe, be faid to become vaſlal to 

' the king. Another method might be, If the 
" ſuperior repreſented the perſon who firſt feued 

2 out the lands to the vaſſal and his predeceſſors, 
1 to raiſe an ation, on the paſſive titles, againſt 

, the ſuperior's heir, to warrant the vaſſal's right, 

1 and not to ſuffer any part thereof to be evicted 
8 through the ſuperior's fault, in not entering 
9 himſelf; and commonly, to obviate any diffi- 
10 culty as to the competency of ſuch an action, 
Tal there is a ſpecial elsuſe for that purpoſe in- 
or ſerted in moſt diſpoſitions, or feu charters, ob- 

© liging the ſuperior not to lie out un- emered. 

' But where the preſent ſuperior is a ſingular 
wy ſucceſſor to the original ſuperior, there ſeems 
5 more doubt how far ſuch an action could be 4 
* brought, from the nature of the feu contract 
ag between the ſuperior and his vaſſal; and ſup- 
0 Poling a decreet to be obtained againſt the ſu- 

le, perior's heir for a certain ſum, in name of da- 


0g mages, thereupon an adjudication -may be leg, 
ar- it] 4 j A 3 and 
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and a charter obtained from the king, which no 
doubt would ſtop the non- entries. Another 


method, and leſs ſubject to diſpute, is for the 
vaſſal to acquire right to ſome of the deceaſed 


ſuperior's debts, and thereupon adjudge and 


take a charter of adjudication. But as theſe 
queſt ions ſeldom or never occur in practice, and 


o . * * * * / 
as the intention of this collection is only for 


practice, we ſhall waye the further conſidera- 
tion of theſe points, the bare hinting of them 
being ſufficient to put one upon their guard to 


conſider them duly, ſhould they ever occur. 


Another caſe remains to be mentioned, and 


that is, Where a ſuperior ſucceeds as heir to 
his vaſſal; the difficulty is, to whom ſhall the 


precept be directed for granting infeftment, 


as it ſeems prepoſterous to direct the precept 


to the ſuperior for granting precept of clare 
conſtat, for infefting himſelf, and ſo ſuſtain- 
ing two capacities: The Lords at firſt ordain- 


ed precepts to be directed furth of the chan- 


cery for infefting in ſuch a caſe; but now it is 
ſettled in practice, that without any ſervice at 
all, the ſuperior grants himſelf a precept of 
clare conſiat, as heir to his former vaſſal, and 
thereupon infefts himſelf. It is commonly 
thought that the rights of ſuperiority and pro- 
perty being both eſtabliſhed in the ſame per- 
: ſon, the right of property would be conſolidat- 
ed with the ſuperiority ; but as ſome make a 
doubt of it, it is very proper to put a clauſe ia 
the precept of clare con/tat, declaring that the 
property ſhould become conſolidate . the 
Il | . UPC» 
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ſuperiority; and where that has been omitted 
in the precept, to cauſe execute a procuratory 
and inſtrument of reſignation ad remanentiam, 
and regiſtrate the inſtrument of reſignation 
within ſixty days, fo as to leave no doubt; for 


the conſequence is yery dangerous if the con- 
ſolidation ſhould be found not to take place, as 


every after infeftment would only carry the 


ſuperiority, and the right of property would 
remain in hereditate jacente of the firſt perſon, 


ſo that any deeds granted by the after-heirs 


might not affect the ſame, otherways than as 
being three years in poſſeſſion, according to 


the act 1695. 
Some think that where a ſuperior ſucceeds 


to his vaſſal, he needs nothing further to com- 


plete his title than to expede his ſervice, and 
to mention therein that the property ſhould 
be conſolidated with the ſuperiority, without 
neceſſity of infefting; but that is certainly con- 
trary to principles, for nothing cao extinguiſh 
an infeftment of property, but an infeftment in 


favours of ſome other perſon, or a reſignation 


ad remanentiam, in the caſe of a voluntary 
deed by a vaſlal to his ſuperior. 

And altho' a regiſtred renunciation extin- 
guiſhed a wadſet, or other redeemable right, 


that is only in virtue of the act 1617, which 
ſtatuted that expreſly, for ſaving expences in 


extinguiſhing redeemable rights. 


 Haviog thus gone through ſpecial ſarvices, 
and the manner of an heir's making up titles 
to 


M 
to lands, and in which their predeceſſors died 
infeft, it remains only to add ſome what in ge- 


neral fervices. 

Theſe are never expede before the macers, 
except when the fame perfon is ſerving himſelf 
heir in ſpecial to the ſame predeceffor before 
them; and then, for the moſt part, a general 


ſervice is alfo expede for the conveniency of 


giving out in proceſs, and mention muſt be 
made thereof in the bill to the Lords; and fo 
Warrant will be given to the macers, in their 
commiſſion, to ferve the party heir in general, 
or of proviſioo, (as the cafe requires) as well 
as in ſpecial. | 
The titles of the court, and acts of the court 
themſelves, will vary ſomewhat by mention of 
the general ſervice, as well as the ſpecial, but 
ſo little, that it is not worth giving an example. 


Claim of a general Service. 


f hana perſons, and good men of in- 
queſt, Unto your wiſdoms ſays J. H. of 
A. eldeft awful ſon of the deceaſed J. H. of 
A. That the faid deceaſed J. H. my father, 
died at the faith -and peace of our ſovereign 
Lord George the Third now reigning ; and 
that I am eldeſt awful ſon (grandſon, bro- 
ther, &c.) and neareſt heir of line (con- 
queſt, &c.) to the ſaid deceaſed J. H, my fa- 
ther, and that I am of lawful age. Herefore 


I beſeech you, to cogneſce and ſerve me near- 


elt and lawtal heir of line, (or conqueſt, &c.) 
KEE] 140 


nuch e the ſubſtitution, till that part, whert- 
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to the ſaid deceaſed J. H. of A. my father, 
and to retour the ſaid feryice to his Majeſty's 
chancery, under the moſt A of your ſeals, 
as uſe is. According to juſtice, and your wil- 
doms anſwer, + | | 


This: the procurator, or claimant, ſhould 


An. 


When one is ſerved heir of proviſion in ge- 
neral, in order to make up a title to any pro- 
curatory or reſignation, or precept upon which - 
no jnfeftment has followed ; then, at the ſe- 
'cond head, ſay, And T1 am neareſt lawful 
„heir (male and) of tailzie and proviſion, to 

the ſaid deceaſed J. H. by virtue of, and 
conform to, a diſpoſition and deed of entail ; 
« containing the ſubſtiturion, proviſions, con- 
'« ditions, clautes irritant, and reſolutive, there- 


2 


in fpecified, with the procuratory of relig- 


nation and precept of ſeiſin therein menti- 
'« oned, granted by A. B. to the ſaid J. H. and 


his heirs of tailzie, and provifion therein 


« contained, dated tlie day of 

« and recorded in the general regiſter of tail- 
. And that I am of lawtul 
age, &c. as above.“ 

Moſt people add, after the date and regiſ- 
tration of the tailzie, By which diſpoſition 
“ and deed of entail, the ſaid A. B. alienated 
« and diſponed to, and in favours of, the faid 
J. H. and the heirs- male of his body, whom 
4 failing, to LAnd here take in ſo 


* 


66 by 


i 


AIR E ee AN 
* by the raiſer of the brieves is called to the: ſuc- 
« ceſfion.] All and whole, [Here the lands are 
* taken in.] With and under the proviſi- 
« ons, &c. 


[Aud then inſert the: whole provi- 


The reaſon of doing this is, becauſe of the 


common clauſe in entails appointing the whole 
. proviſions, &c. to be inſert in the whole 


ſubſequent retours and conveyances to the 
eſtate; and accordingly for omitting theſe in a 


general retour, an heir of entail was found to 


irritate his right, as is obſerved by Mr Home, 
deciſion 79. But that deciſion was reverſed 
moſt juſtly by the houſe of Peers; and ſome 
of our greateſt lawyers ſince that deciſion for- 


bid the inſerting theſe proviſions in general 


ſervices, as being abſolutely incongruous. 


This claim being preſented and verified to 
the jury, a verdict is, given by them thereon, 
in the ſame manner as the ſpecial claim, and 
a general retour made therefrom by the clerk, 


which is only the claim turned into Latin, with 


the variations neceſſary, on account of the 


one's being a general, and the other a ſpecial 
retour; but, in other things, and in the man- 
ner of expeding the whole, they agree ſo 
nearly, that it would be tedious to give an ex- 

ample. | 
Upon this head of general ſervices, it may 
be proper to obſerve, that it is a general rule, 
that a ſpecial ſervice includes a general, as e- 
very head of the general ſervice is contained 
in the ſpecial; ſo that when one has expede a 
_ ſpecial 


1 
ng 
4 
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. ſpecial ſervice, there can be no neceſſity for a 
e general; and this rule holds in all ſervices, as 
li- heir of line, male, conqueſt ; but it does not 
hold in ſervices, as heir of proviſion, or of 
I tailzie; for a man may be ſerved heir of 
ne proviſion in ſpecial, and yet that won't inſtruct 
he is heir of proviſion in general, ſo as to car- 
le ry right to ſome other ſubject provided by a . 
e I different deed, upon which no infefrment may hs 
a | have followed, which will thereby be carried 

o | by a general ſervice, and which can only be 

©» carried by a ſervice particularly relating to 

thatdeed, . 
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The methed "of fenting the court. vide p. 09 


(HE clerk of court ſays, and the officer 

repeats, -I fence, and forbid in our ſo- 
vereign Lord's name and authority, and of 
the judges here preſent, delegate and commil- 
ſionate for ſerving thir brieves, by virtue of 
his Majeſty's commiſſion granted to them for 
that effect, under the teſtimonial of his Ma- 
jeſty's great ſeal, that none preſume to take 
upon hand to trouble or moleſt this court, nor 
make ſpeech one for another without leave 


alked and given, under the pain of law. 


NUMBER UI. 


The form of the report of the commiſſioner, 


anent the verifying of. the execution of the 
brieves, page 92. 


AT the ay of 
the which day there was produced to 
a commiſhon of date the given 


and 


Aa 
n 
8 
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A 
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oss sees asses. se 
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and l ſigned by J. G. &c. two of the four ordi- 


nary macers, before the Lords of Council and 
Sefton, who, or any two of them, are appoint- 
ed theriffs in that part of the ſheriffdoms of L. 
and R. by his Majeſty's commiſſion under the 
quarter-ſeal, for ſerving of J. H. of A. neareſt 
lawful beir-male of the body of the deceaſed 
J. H. of A. his father, upon the day of 
| next, within the parliament · houſe of 
Edinburgh; by which commiſſion the macers, 
as ſherifts in that part foreſaid, for preventing 
the expence and trouble of bringing the officer 
who executes the brieves and witneſſes to Edin- 
burgh to depone before them, give full power 
and commiſhon to the ſaid with power 
to him to name a clerk to take and receive the 
depoſitions of the officer, executor of the ſaid 
brieves, and of the witneſſes, upon the truth 
and verity of the executions, after the execu- 
tions ſhall be openly read in their preſence, 
and that at the day of 

and to report the ſame, with the ſaid commiſſion, 
to the ſaid-macers, before the ſaid (the 
day on which the ſervice is to be) which com- 
miſſion being accepted by the {aid he 
made choice of to be his clerk, who ac- 
cepted of the ſaid office, and gave his oath de 
fidel: auminiſtratione. 

Tue commiſſioner and clerk fign this. 

_ Thereafter compeared officer, ard exe- 
cutor of the brieves directed furth of his Ma- 
jeſty's chancery, for ſerving of the ſaid J. H. 
of A. neareſt lawful * to the ſaid J. H. 


of 


n pi. 

of A. his father, and being ſolemnly ſworn and 
interrogated by, and in preſence of, the ſaid 
commiſſioner; and the two brieves, and executi- 
ons on the back thereof, being openly read'in 
his preſence, depones, That he executed'the 
ſaid two brieyes in the preciſe terms of the 
executions on the back of the ſame, ſigned by 
him and the witneſſes who were preſent there- 
at, at the ſeveral market-croſles following, viz. 
at the market · croſs of R. head burgh of the 
ſheriffdom thereof, tde day orf 
being the ordinary weekly market-day of the 
ſaid burgh of R. | and ſay the like as to the o- 
ther burgh] and which days are the true dates 
of the executions of the ſaid brieves, ſigned by 
the deponent, commiſſioner, and clerk.” 

As alſo compeared [ blank for the defignations 
and names of the two men who were witneſſes] 
and being both ſolemnly ſworn and interrogat- 
ed by, and in preſence of, the ſaid commiſſioner; 
and the before-mentioned two brieves, and 
executions thereof, being openly read in their 
preſence, depone, That they were preſent 
with, and heard and ſaw the ſaid - [the 
officer's name] officer, execute the ſaid two 
brieves, in the preciſe terms of the executions 
of the ſame on the backs thereof, ſigned by 
him as officer, and the deponents as witneſſes 
thereto; and that the faid two brieves were 
executed at the ſaid two ſeveral mai ket · croſſes 
of R. and L. upon the ſeveral days mentioned 


in tae ſaid cflicer his depoſition before 
written being the ordinary market- days of the 
N * 11 44 ; „„ „„ „„ „ S378 ; ſaid 
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faid ſeveral burghs, and which days are the 
true dates of the executions of the ſaid brieves; 
and the aboye is the truth as they ſhall anſwer 
to God ;. ſigned by the deponent's commiſſion- 
er, and clerk, 

At the day of what is 
contained in the preceding pages is the report 
of the commiſſion before-mentioned ſigned by 
the commiſſioner and clerk, and the ſame, with 


the ſaid commiſſion, is returned to the macers 
of Seſſion. 


This figned by the commiſſioner and clerk. 


NUMBER III. 
ADDITIONS to page 69. 


T is ſaid a ſpecial ſervice regularly ſhould 
be expede before the judge-ordinary, 
within whole juriſdiction the ſubject is ſiiuate. 
As to which, a great diſpute is made, where 
lands lie in a regality, whether or not a ſpecial 
ſervice may not proceed before the ſheriff of 
the ſhire within which the regality lies locally, 
as well as before the bailic of regality; and in 
ſupport, that the ſervice may proceed before 
the ſheriff, it is urged, That although a re- 
gality be erected within a ſheriſſdom, yet {till 
the ſheriff has a juriſdiction, both civil and 
criminal, over the whole lands lying within 
the repality: And, although the lord, or 
bailie of regality, __ repledge from the ſhe- 
«X| | 2 


"Tilt, 


riff, yet where he does not repledge from the 
iheriff, his decreets are effectual, nor can he 


repledge, except in matters criminal; fo that in 


matters where he either cannot, or does not 
replege, it is optional to perſons, either to go 


to the ſheriff or regality-· court, as they in- 


celine: On the other hand, it is ſaid for the 
lord of regality, that there are ſeveral mat- 
ters which can only be done in the regality, 
and at the head burgh thereof, and not at the 


head: burgh of the ſhire; as particularly, exe» 


cutions of inhibitions, or denunciations - of 


hornings, whereupon eſcheat may fall. See 


act 264, parl. 15. James VI. That the ſheriff 


does not ſeem, by law, to have any 3 


erer thoſe ho reſide within a regality: That 
the lord of regality may repledge in civil 
matters as well as criminal: That lords of re- 
gality feem to have a peculiar juriſdiction in 


matters of ſervices; ſo that they can iſſue out 
brieves to themſelves, aud may alſo retour the 


ſervice; which, properly ſpeaking, is no more 
than giving an extract of the ſervice, and need 
not retour it to the chancery : That the prac- 
tice in chancery is always to direct brieves only 
to the bailies of regality, where laads lie in 
regalities, and not to the ſheriff, ' and this ſeems 
warranted by the act 29, page 1587, anent the 
annexation of the temporality of benefices' to the 
crown ; & The entering of heirs, And moſt 
people of knowledge were of this opinion, 
when ſpoke to about this matter; ſo. that it 
ſeems not adviſable to expede a ſervice of _ 
| | 7 
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lying within a regality, before the ſheriff. See 


upon this ſubject Skene, de fig. verb. voce Brieve, © 


de morte anteceſſoris, and the ſeveral references 
made by him. M*Kenzie's Criminals, part II. 

title 11. where the nature of regalities in gene- 
ral is Cleared up. Craig, lib. 2.-title 17. Stair, 
1 page 468. Hope's Major Practics, 
-  Neta, As by the 20m Georgii adi, all heri- 
table juriſdictions were aboliſhed, of which re- 
galities were, this difpute becomes of little uſe. 

It may be fir to notice here, another doubt 
which is made, when a commiſſion is granted 
to the macers, as lords of a regality, whether 
it be neceſſary to cauſe execute the brieves at 
the head · burgh of the ſhire, as well as the re- 
gality; but it would ſeem ſufficient to do it 
only at the head-burgh of the regalicy ; for, 
were the ſervice to proceed before the lord 
of” regality himſelf, what power could he have 
to execute the brieves at a place without his 
;juriſdiction; though, in practice, it is fre- 
quently done at both, | 

When bailies or clecks of regality live at a 
great diſtance from the lands wherein the heir 
is to be infeft, they commonly graut a ſub{ticu- 
tion in the following form, 


bailie depute of the regality of 

do hereby ſubſtitute to be 

bailie of the ſaid regality under me, for giving 
infeftment, by virtue of the foregoing precept, 
to I having taken ſecurity for the 
555 by= 


_ + bygone non-entry-duties, and the relief-dutics 
mentioned in this precept. In witneſs where- 
—_ of, I have written and ſubſcribed theſepre- 
bent, ar nf e : 


* | | | 
a | clerk to the regality of hereby P 
1 depute to be elerk of the ſaid regality 0 
under me, in order to his being notar to the 
ſeiſin, to be given to by virtue of his | 
Precept directed furth of his Majeſty's chan- 1 
cery. In witneſs whereof | | 


he 5 


1 
714 
” 


And the fame deputation may equally be 
granted by ſheriffs, and their clerks, 


of Y A 
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5 | Reſpecting the EyyrzcT of an Ar-, 
N * RESTMENT againſt an APPARENT 
The Anſwer by a WAIT EA to the SIGNET. 
- Cask. A Is creditor to B in L. 100, by 


4 bond, with horning and caption. 
B is creditor in the ſame ſum, by different 
bonds and bills of C, and D his ſon, with- 
* out diligence; C and D are both now dead, 
and E their heir is within the annus deliberan- 
di, and has not yet determined to repreſent ei- 
ther of them. 
Qukkr, What is the proper intimation of 
B's aſſignation, in favour of A, of che debts 
due by C and D? Or if B ſhould refuſe ſuch 
aſſignation, what is the habile way for A to ſe- 
cure theſe debts, becauſe an arreſtmeut in the 
hands of E the heir, who has ſhowed no in- 
tention to repreſent his predeceſſors, the debt- | 
tors, would appear to be inept? 3 
ANs WER, The proper intimation of the 
fuppoſed aſſignment by B. in favours of A, falls 
to be made to E che appareut heir of C and 
D, which will ſufficiently complete the aſ- 
fipnation, even it E ſhould afterwards renounces 
becaule 


174 
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becauſe there does not occur, in our practice, 
any other way of intimating, than to the debt - 
or, when he is alive, and to his apparent heir, 
when he is dead. And indeed, if B is pre- 
vailed upon to aſſign B and D's debts in fa- 


. yours of A, then A will have little difficulty i —_ 
the form of following out his right, in order 


to get at Cand D's effects, for payment of che 
debt due by B to A; for A being in B's right, 
and conſequently, directly creditor to C and 
D; then, if the effects of C and D are move- 
able, there is nothing to hinder A, the aſſig- 
nee in their bond, to confirm executor credi- 
tor to C and D, or either of them. And if 
the effects of C and D are heritable, in that 
caſe, upon the footing of the aſſignation, A, 
. the aſſignee of B, may raiſe a ſummons of con- 
ſtitution, on the paſſive titles, and a charge to 
enter heir, againſt E: and if E renounce, de- 
creet will go x gy gal cauſa contra hared. ja- 
cen, aſter which A may adjudge in common 
form, and thereby a Ee che heritage of C 
and D. 

But, as the ſecond part of the. query ſeems 
to go a little farther, and to ſuppoſe that B re- 
fuſes granting a voluntary aſſignation; and 
then aſks what is the habile way for A to ſecure 
the debts due by C and D to B, for A's pay- 
ment. This leads to conſiderations ſomewhat 
different. 

And, in the firſt place, If the debts of C and 
D, to whom Eis apparent heir, but notentered, 
are heritable, tis thought that A's method of 
pto- 


th L 141 J 
proceeding will be to lay on an arreſtment in 
the hands of E, as debtor to B, in common 
form, and to bring a proceſs of furthcoming ; 
in which, beſide the ordinary method of libel- 
ling, A may alſo inſiſt upon a fair narrative of 
the fact, by this additional concluſion, Thar if 
E fhall renounce to be heir to C and D, where- 
by no perſonal decreet of furthcoming can go 
againſt him, then, and in that caſe, our Lords 
of Council and Seſſion ſhould find and declare, 
that the pur ſuer has good and undoubted right 
to obtain a decreet declaratory, contra haredi- 
tatem jacentem, et bona mobitta of C and D; 
which would be as effectual as a perſonal de- 
creet of furthcoming would have been againſt 
E, if he had actually entered heir to C and D, 
and not renounced, The caſe does not per- 
haps often occur ; but this method ſeems to re- 
concile it ſufficiently both to principles and 
practice. 

But what may be ſtill more delicate, ſeems 
to be this: If B refuſes the voluntary aſſign- 
ment to A, and that C and D, the debtors of 
B, are dead, leaving only perſonal and move- 
able effects; the queſtion occurs, In what way 
A ſhall affect theſe moveables belonging to C 
and D, for a debt due by B to A, while B re- 
fuſes voluntarily to put A in his place by aſſign- 
ment. 

I apprebend the method will be this, That 
A may bring a proceſs againſt B, for adjudging 
the bond or bonds, due by C and D to B, and 
ſums therein contained, to belong to A, to the 

ect 
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effect he may have the ſame action a the 
effects, and bona mobilia of C and D, as if B 
had voluntarily aſſigned to A, or as if A were 
the original creditor in the bond granted to B. 
Such a proceſs ſeems to be founded in common 

ſenſe, and is perfectly analogous to what is 
called a general charge, and adjudication to a 
ſpecial effect; and when ſuch a decreet is ob- 
_ tained by A in his fayours, in which B may be 
the only proper defender or contradiftor, then 
A being thereby placed in B's right, in virtue 
of the adjudication, may confirm executor cre- 
ditor to the effects of C and D. 15 
Ihe queriſt ſeems to be under one miſtake; 
in ſuppoſing that an arreſtment in the hands of 
E is altogether inept, becauſe E may not have 
diſcovered a diſpoſition io enter and repreſent; 
for if he ſhould change his mind and enter, I 
conceive the arreſtment, though prior to rhat 
entry, would be effectual; though, no doubt, if 
he renounced, it would have no influence. 
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